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IN THE 
Supreme Court of Appeals of Virginia 
AT RICHMOND. 
Record No. 2538 
AMERICAN SURETY COMP ANY OF NEW YORK 
versus 
COMMONWEALTH OF VIRGINIA AND J. HERBERT 
MERCER, SHERIFF OF THE CITY OF RICHMOND 
AND, AS SUCH, ADl\HNISTRATOR OF THE ES· 
TATE OF H. STEW ART JONES, DECEASED. 
PETITION FOR AN APPEAL AND SUPERSEDEAS. 
To the 11 onorable Justices of said Court: 
Your petitioner, The American Surety Company of New 
York, respectfully represents that it is aggrieved by a final 
decree entered by the Circuit Court of tlie City of Richmond 
on A.pril 18, 1941, in a suit wherein the Commonwealth of Vir-
g·inia wa.s complainant and your petitioner and J. Herbert 
Mercer, Sheriff of the City of Richmond and, as such, ad-
ministrator of the estate of H. Stewart Jones, deceased, were 
defendants, by which it was adjudged, ordered and decreed 
that the Commonwealth recover of your petitioner the sum 
of $20,000.00, with interest thereon from May 25, 1934. 
This sum was found to be due by petitioner upon the theorv 
that it was liable "as surety" (see said decree) for a $10;-
000.00 part of the defalcation of H. Stewart Jones, Clerk of 
the Supreme Court of Appeals of Virginia iu each of the two 
terms of office which began on ,January 1, 1925, and on Jann· 
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ary 1, 1931, respectively, althoug·h it is a definitely admitted 
fact that neither Jones, nor your petitioner, ever executed, 
or attempted to execute, a bond for either of those terms. 
2* In other words, *petitioner, which had executed, or at-
tempted to execute, no bonds for those terms, was held 
liable to the Commonwealth just as though it had, '' as surety'', 
executed with Jones as principal, a bond in the penal sum of 
$10,000.00 for each of those terms, and just as though these 
bonds had been accepted on behalf of the Commonwealth by 
order of this Court. This is not a case of a defective, or 
partly complete or erroneously executed official bond, nor is 
this a case of an executed bond which differs in any respect 
from the bond required by Statute. Your petitioner was held 
liable "as surety" on two alleged bonds which not 011ly have 
never existed, but of which it may accurately be said no slight-
est step or act or attempt looking to the bringing of the bonds 
into existence was ever made. 
STATEMENT OF FACT. 
The facts of this case are simple, and, fortunately, there is 
no disagreement concerning them. The parties are not in 
agreement concerning the inferences to be drawn from the 
facts. 
The evidence consists of the testimony of William A. Col-
lins, an employee of the Auditor of Public Accounts and Ex-
hibits Nos. 1 to 6, inclusive, filed therewith. The only other 
factual data in the record is a Stipulation entered into be-
tween all parties, together with Exhibits .Nos. 7 to 20, in-
clusive, attached thereto. This stipulation was £led by de-
cree entered on May 25, 1940, was referred to in the final de-
cree of April 18, 1941, and is the subject of a certificate of 
the Honorable Julien Gunn, Judge of the lower Court, dated 
June 13, 1941. 
H. Stewart Jones was appointed Clerk of the Supreme 
Court of Appeals at Richmond on September 15, 1903, to 
3~ succeed *George K. Taylor, deceased. He presented a 
bond, with your petitioner as surety, which bond was 
approved by this Court and ordered to be recorded ( Stipula-
tion, par. 1 ; Exhs. 8 and 9). 
He was subsequently elected by this Court for the six-year 
terms of office, beginning January 1, 1907, and January 1, 
1913, and on each occasion, he gave bond with your petitioner 
as surety, which bonds were approved by this ·Court and or-
dered to be recorded (Stipulation, pars. 2, 4 and 5, Exhs. 8, 
9, 10 and 11). 
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The evidence does not expressly show that the said Jones 
made written application to your petitioner to become his 
surety on the three bonds above mentioned, for, under the 
practice of petitioner, applications made in those early years 
were long since destroyed (Stipulation, par. 15), but it is a 
necessarv inference from the universal custom of suretv com-
panies, of which judicial notice may be taken, that n~ bond 
is written save as written application therefor has been made. 
This inference is strengthened by the second sentence of 
Stipulation, par. 15, wherein it is stated that prior to 1919, 
the said Jones had already furnished to petitioner much of 
the data, which the form of application then in use called 
for. 
The said Jones was for the f ourtb time elected by this Court 
as its Clerk for the term of office to begin January 1, 1919, 
and he gave a fourth bond, with your petitioner as surety, 
which bond is dated ,January 22, 1919, and is in the penal 
sum of $10,000.00 (Stipulation, pars. 7 and 8, Exhs. 13 and 
14). 
The condition of this bond, dated January 22, 1919, is as 
follows: 
"The condition of the above obligation is such, that whereas 
H. Stewart Jones has been duly appointed Clerk of the Su-
preme Court of Appeals of Virginia at Richmond for the 
4• term *of six years; Now, therefore, if the said H. Stew-
art .Jones shall faithfully discharge the duties of said 
office during· his continuance therein, then this oblig·ation shall 
be void and of no effect; otherwise to remain in full force 
and effect. 1 ' · 
Jones made formal written application to your petitioner 
to act as his surety on this bond of tT anuary 22, 1919, and an 
original carbon copy of this application is filed as Exllibit 
20 (Stipulation, par. 15). We invite attention to the follow·-
ing language at the bottom of page 3 of the application: 
'' * * *; that the applicant will immediately pay the surety 
at its office, #100 Broadway, New York City, $25.00 for exe-
cuting said bond and conti1n1:in,q the same in force until th<? 
22nd clay of .January, 1920, and $25.00 on the 22nd day of 
January in each yea.r thereafter until the applicant shall 
serve upon the surety at its sa.id office competent written 
legal evidence of its di~cha.rg·e from such' suretyship and from 
aU liability by reason thereof." (Italics supplied.) 
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Subsequently, Jones was elected Clerk for the terms of 
office beginning January 1, 1925, and January 1, 1931 (Stipu-
lation, pars. 10 and 11, E_xhs. 16 and 17). He made no ap-
plication to your petitioner, written or oral, to execute as 
surety a bond covering the faithful performance of his duties 
for these two last mentioned terms, and no bond was exe-
cuted for either of these terms (Stipulation, pars. 10-A and 
11-A). 
Thf' record shows ( Stipulation, par. 15) that when the 
bond, dated January 22, 1919, was executed, the Richmond 
office of your petitioner gave to it, the Richmond, Virginia 
Agency No. 4785, and that Richmond, Virginia Agency No. is 
shown on the application. The bill presented to Jones imme-
diately following the execution of thiis 1919 bond for the 
5* first year's premium on *'that ·bond, identified the bond by 
this Richmond Agency number as follows '' R# 4785'' 
(Exh. 4). 
When information concerning the execution of this 1919 
bond reached the principal office of petitioner in New York 
City, the bond was assigned the permanent number 
''35822-A", wl1ich permanent number, after it was so as-
signed, was, likewise, shown on the application, and there-
after all correspondence and transactions in connection with 
the bond were had under this permanent number, to-wit, 
35822-A. 
Annually thereafter, and through the year 1933, your pe-
titioner submitted to the said Jones a bill on account of bond 
"No. 35822-A". Bills submitted in the years 1923 and 1927 
were, fortunately, found and are filed as Exhibits 5 and 6. 
It is stipulated that in each of the other yea.rs from 1920 
throug·h 1933 (Stipulation, par. 14) your petitioner rendered 
a bill to Jones upon a form identical with these exhibits and 
affirmatively showing; on the face of each bill that it was ren-
dered on account of Bond No. 35822-A. 
That your petitioner was submitting a bill on account of 
the bond executed ,January 22, 1919, and on account of that: 
bond alone, is conclusiv~ly shown, not only by the fact that 
the number of that bond appeared on the face of each bill, 
but it is also conclusively shown by the following language, 
which appears printed on the face of each bill: 
''Premium i_s for contfrulin.q obligation specified for period 
$tated. Company does not assume liability during any year 
or years, for any defaults, in aggregate, exceeding a1no-un.t of 
its suret:lJship as determined by original obligation of surety-
ship, except as same may be specifically increased or de-
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creased in accordance with certificate executed as specified 
in such original obligation.'' (Italics supplied.) 
6*' *Each of these bills so presented in the y~ars 1920 to 
1933, inclusive, in the amount of $25.00 each, was paid 
by the said Jones. 
In May of 1933, the said Jones resigned as Clerk of this 
Court, and it developed tha.t in each of the three terms be-
ginning January 1, 1919, J a.nuary 1, 1925 and January 1, 
1931, respectively, he was short by a sum. considerably in 
excess of $10,000.00. Under date of May 19, 1933 (Ex. 3) 
the Rfohmond repr-esenta.tive of the surety company advised 
Mr. Jones that the .bond dated January 22, 1919, and num-
bered 35822-.A, in the amount of $10,000.00, had been in force 
on the records of the surety company since the day it was 
written and that premiums "up to date" had been paid. 
Thereafter the Commonwealth made demand upon yom 
}Jetitioner for the sum of $30,000.00, and this suit was insti-
tuted, in part, for the purpose of recovering $30,000.00 from 
petitioner. Since the institution of this suit, your petitioner 
l1as paid into Court the sum of $10,000.00, with interest in 
full settlement, discharge and satisfaction of its liability un-
der the bond numbered 35822-A executed by it on January 
22, 1919, ( See decree of Nov. 21, 1936), and it has denied 
nny additioual liability by virtue of the facts above men-
tioned. 
The foregoing are the facts, and all tl1e facts; no one oJ' 
them was controverted in the lower court, or will be contro-
verted here. VVc ha.ve stated them in bald fashion, and with-
out attempting· to draw a.ny conclusions. Any factual state-
ment. which may be made by any party hereto, which is not 
contained in the foreg·oiug statement, is not a factual state-
ment, but is an inference or a conclusion drawn either cor-
rectly or erroneously from the foregoing facts. 
7{f.' •PERTINENT STATUTES Rl~L.ATING TO THFJ 
CLERK OF THE SUPREME COURT OF AP-
PEALS. 
Those Statutes which relate to the bond required of the 
Clerk of this Court and thB method 01·· manner by which that 
bond is accepted on behalf of the Commonwealth, and there-
by becomes a binding contract between the three parties 
thereto, to-wit, the Clerk, his surety and the Commonwealth, 
are of importance, because by the decree of the lower court, 
your petitioner was held liable "a.s surety'' for a ten thou-
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sand dollars part of the defalcation. of Jones durin&" e~cb 
of his last two terms of office, to-wit, the terms begmnmg 
January 1, 1925, and J annary 1, 1931. · 
This Court had occasion in the case of F arrest v. Haw kins, 
169 Va. 470, · to state some of the requirements of a statutory 
''bond'': 
''* .;i ,a, . that is, a sealed instrument, not merely a written 
instrument,-which must be signed by (1) a principal, • * "" 
and (2) an approved surety." 
The Statutes which require a bond of the ·Clerk of this 
Court are Sections 3384 and 279 of the Code. Neither of 
these two sections, nor any of the other sections that have 
anv possible application to this case, were amended during 
the long period Mr .• Tones held office. Certain of them were 
amended in 1934. In referring to the controlling section$ 
of the Code, and in quoting from them, we refer to those sec-
tions as they stood at the time Mr. Jones was in office, and all 
italics are, of course, supplied. 
Sec. 3378 provides : 
"There shall be a clerk of the 8upreme Court of Appeals 
at each place of the session of the cour_t, to-wit, one at Rich-
mond, * .i *. The term of office of each of these clerks shall 
be six years; but he may be removed from office by the court 
at any time." 
8* *Sec. 3381 provides that when a. vacancy occurs in the 
office of clerk it may be filled by the court, or in vacation 
by any three of its judges. 
Sec. 3382 provides that before the term of a clerk expires, 
his successor may be appointed and qualified to act from the 
end of the said term. 
Sec. 3384 provides: 
"The Supreme Court of Appeals shall take from each of 
its clerks a bond in the penalty of not less than three nor 
more than ten thousand dollars. If the. clerk be appointed in 
vacation, under Sec. 3381, the bond may be taken in vacation 
by the judges making t]1e appointment. Every such clerk 
shal1, within ten days after the execution of bis bond, or of 
any new or additional bond which may be required of him, 
deliver t~e same to the clerk of the Circuit Court of the county 
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or corporation court of the city wherein the place of session 
of the Supreme ·Court of Appeals for which the clerk giving 
the bond was appointed. * * • '' 
Sec. 279 provides : 
"Every bond required by law to be taken or approved by 
or given before any court, • • *, unless otherwise provided, 
shall be made payable to the Commonwealth of Virginia,· 
with surety deemed sufficient by such court • • *. Every such 
bond required of any person appointed to or undertaking 
any office, post, or trust, * * •, shall be with condition for the 
faithful discharge by him of the duties of his office, post, or 
trust, and when required to .be taken or approved by or before 
* * • a court • '"' * shall be proved or ·acknowledged before 
the * * * court * * • and recorded *, * * by the clerk * * •.'' 
· Sec. 288 levies a penalty on the official or person who shall 
act without taking his oath or without giving the required 
bond. 
We emphasize that this ·Court '' shall take" from each of 
its clerks a bond in the penalty of not less than three 
9* nor more *tlmn ten thousand dollars. Section 279 speci-
fies how the court ''takes'' a bond. The surety offered 
must be '' deemed sufficient'' bv the Court and the bond must 
be ''approved or acknowledged before the court and recorded 
by the clerk". The Court, which thus fixes the penalty of 
the bond, approves the surety, and before whom the bond is 
approved or acknowledged, is thus the agency designated 
by the Legislature to accept on behalf of the Commonwealth 
the protection which the Commonwealth shall have against 
the defalcation of the Clerk. It is to be noted that this Court 
is strictly limited in this matter. It is limited to one form, 
and to one form of security only, namely, a bond with surety 
deemed sufficient by the Court. If this Court should attempt 
to take, or approve, or accept on behalf of the Commonwealth 
any other form of security, its action would be uUra virc.~ 
and void; its order would be powerless to operate as an ac-
ceptance of the different form of security or protection, and 
no one can doubt that where three parties are necessary to 
a particular contract, the contract does not become binding 
on any of them until accepted by all three. ._ 
.Judge Keith had occasi~n to write the unanimous opinion 
of the great court over wl1ich he presided in a case involving 
such a bond, indeed, the case dealt with the bond of a clerk 
of a lower court, which was required to be taken by the 
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Judge of the Court, and in the decision of that case, i. e., 
Bla.nton v. Cqmmonwea.lth, 91. Va. 1, 16, he said: 
"It was the duty of" (The Commonwealth's) ''officers 
to see to it that the bond agreed to by the parties should be 
executed, and none other, and these defendants had a right 
as was said in 4th Bush-a right, in morals and in law-
to rely upon the due performance by the agents and 
· 10• *officers of the Stat,1 of the duties with which they were 
charged by law. By inadvertence, doubtless, innocently 
and without any wrongful intent, that duty was neglected 
Who shall bear the consequences Y Innocent parties, or thb 
Commonwealth, by whose agents and officers the mistake was 
committed? Sureties stand u.pon the letter of their contract. 
Their liability is always strictissimi jiiris, as was said in 
McOulsky v. Cromwell, I Kernan a.t page 698, and cannot be 
extended by construction. To the same effect, see Smith v. 
U. 8.-2 Wallace at 237. The correct rule, says the Supreme 
Court of the United States in the case just cited, is that' Any 
variation in the agTeement to which the surety has subscribed 
which was made without the surety's knowledge or consent, 
and which may prejudice him, or which may amount to the 
substitution of a new agTeement for the one subscribed, will 
discharge the surety.' ' ' 
THE PLEADINGS. 
The Bill of Complaint alleg·es the ele'Ction of said Jones 
for the six year term, be~inning January 1, 1919, and the 
execution by Jones and the American Surety Company of 
the $10,000.00 bond, dated January 22, 1191H. It alleges the 
election of Jones for the two succeeding· terms of office and 
that it was his duty to execute a new official bond for each 
of those subsequent terms. It does not allege any duty ou 
petitioner to become surety for Jones for these two subse-
quent terms, but it a1lep;es that said ,Jones and said Company 
failed to execute, in writing, any such new bonds. It alleges 
that in each year of these two subsequent terms Jones pa.id 
to said petitioner an annual premium of $25.00, which is the 
customary premium. for a $10,000.00 bond, and it alleges that 
the effect. of these payments is the same as if "new bondH 
had actually been executed by'' Jones and petitioner for eacl1 
of these Huhr.;equent terms. It allcA·es tl1at under the custom 
and practice of Surety Companies the payment of a.n annual 
premium during the continuanee of the term of the of-
11 * fleer is al} ~the consideration received hy the Surety, 
and that it 1s cu:-1tomary when an officer is elected for 
.American Surety Co. of New York v. Commonwealth 9 
a new term, to execute a new bond, which imposes a new and 
independent lia;bility on the Surety, and that if Jones and pe-
titioner had executed new bonds all petitioner would have 
received was the sum of $25.00 a year. It alleges the def alca-
tion of Jones and that petitioner is liable on account of those 
defalcations in the sum of $10,000.00 for each of the terms, 
beginning January 1, 1919, January 1, 1925, January 1, 1931, 
and that the American Surety Company, 
"has contracted, as sitrefy for the faithful performance of 
the duties of said H. Stewart Jones during the three terms 
aforesaid, a liability to Your Complainant, the Common-
wealth of Virginia, to the extent of not exceeding the sum 
of $10,000 for each of said terms, or an amount in the aggre-
gate not exceeding $30,000. '' 
In other words, the Bill of _Compla~nt alleges that there 
rests on your petitioner a liability as .rmrety for Jones, which 
liability is $10,000.00 for each of the three terms of office 
mentioned. 
Your Petitioner ,filed an Answer, in which it admitted that 
~Jones was elected for th~ terms of office mentioned·; that it 
executed the bond dated January 22, 1919; that there was no 
duty on it to execute additional bonds, and tlmf it executed, 
and attempted to execute, no bonds for the terms beginning 
.January l, 1,925, a.nd January 1, 1931 ; that Jones did pay to 
it the sum of $25.00 per year, but tha.t. these sums were paid 
to it on account of the bond executed .January 22, 1919, and 
that said payments, which were made after January 1, 1925, 
were not made for the purpose of creating new bonds, 
12* or any additional liability on •petitioner over and above 
the $10,000.00 oblig·ation established by the bond of Jan-
1w.ry 22, 1919. 
The Answer admits that the annual premium is the sole 
consideration receiv(\d by the Surety Company. It avers that 
.Tones made no application to it to write a bond for either 
of the last two terms of office, and that Jrnd he made such ap-
plication, it woukl have been tlie right a.nd privilege of peti-
tioner to require satisfactory assurance that bis accountfi 
were in good condition, and that all liability nnder the bond 
of ,January 22, 1919, l1ad ·been terminated; and if this had 
heen done, it would hnve become evident that Jones was in 
flefault and no surety company would have become bis surety 
on a new bond. Petitioner denies that the payment to it of 
$25.00 in tlw year -1'92f> and in the years subsequent thereto 
lrnd the effect. of imposing on it. such a. lia.bility-. as would ha.ve 
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rested on it had it executed, as surety, new bonds for the 
last two terms of the said Jones. In the final paragraph of 
the Answer, the statute of frauds is plead. In addition to 
the foregoing, there were other allegations in the Answer, 
which need not now be mentioned. 
On May 25, 1940, the Commonwealth :filed its supplemental 
bill, alleging the death of the said Jones, and the appoint-
ment of J. Herbert Mercer, Sheriff of the City of Richmond, 
as his administrator, and asking that the proceedings b~ 
revived against the Administrator, which was done by ap-
propriate decree of the Court. 
FINAL DECREE OF APRIL 18, 1941. 
By the above mentioned final decree the lower Court found 
that the Commonwealth was entitled to recover $81,-
13* 179.66 *from the estate of Jones. 
It also found that the said. Jones had paid to Peti-
tioner the sum of $25.00, 
"which was accepted as an annual premium on the bond of 
said H. · Stewart Jones, deceased, during the term beginning 
in the month of January, 1925, and ending in January, 1931, 
and also during the term beginning in J apuary, 1931, and 
ending with the time of resignation of the said H. Stewart 
.Jones, deceased, as Clerk of said Supreme Court of Appeals 
of Virginia, on May 19, 1933.'' 
The Court also found that the payment and acceptance of 
these premiums 
''imposes upon said American Surety Company an obliga-
tion and liability as su,rety for the said H. Stewart Jones, 
deceased, of $10,000 during the term beginning in January, 
1925, and an additional sum of $10,000 during the term be-
ginning in January, 1931,'' 
and it, accordingly, decreed that the Commonwealth recover 
of petitioner $20,000.00, with interest from May 25, 1934. 
ASSIGN:M:ENT OF ERRORS. 
It may be well to put in summary form the errors which 
we believe lie at the foundation of the Commonwealth's 
theory, a.nd of the lower Court's final decree. · 
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1. The Court erred in finding· that the sum of $25.00 per 
year was paid by Jones and accepted by the Surety Company 
during the years of 1925 to 11933, inclusive, as premiums fol' 
new bonds or new suretyships during the terms beginning 
January 1, 1925, and January 1, 1933. There is no evidence 
on which this finding can be based. The evidence conclusively 
proves that these sums were paid on account of tl1e bond 
14~ dated January •22, 1919, and on account of that ,boncl 
alone. 
2. The Statutes of Virginia permit the Clerk of the Su-
preme Court of Appeals to give only one form of se-curity, 
i. e., a bond with surety. 
3. A bond with surety as contemplated by the Statutes is 
(1) a written instrument, (2) signed and sealed by the clerk 
or his duly authorized agent, (3) signed and sealed by the 
surety or its duly authorized agent, and ( 4) duly accepted 
by the Commonwealth. 
4. A bond is a three party contract and becomes binding 
on the principal and surety only when accepted by the party 
for whose benefit it is given. Under the Statutes of Virginia. 
the bond with surety given by said clerk can be accepted by 
the Commonwealth only by its acceptance and approval by 
the Supreme Court of Appeals, and until so accepted the 
instrument is not binding on the parties executing it. 
5. The Commonwealth can recover from a third party for 
defalcations of said clerk duriug any term of office, only in 
the ev.ent that third party has signed and sealed a bond and 
that oond has been approved and accepted by the Suprem(\ 
Court of Appeals acting for the Commonwealth. 
6. While certain types of agreements may be implied, it 
is legally impossible in Virginia to imply a bond, for neither 
a writing, nor a sig11ature nor a seal may be implied, each 
must in fact exist or at some time must have existed. 
7. The Commonwealth has a.lleg·ed a liability on petitioner 
'' as surety'' of $10,000.00 for each of the terms beginning in 
1925 and 1931. The Commonwealth can recover only by prov.. 
ing bon~s. for thos~ terms duly executed by Jones and your 
petit10ner, which bonds were ''taken'' by this Court. 
15* *8. The Commonw:ealth seeks to charge the Surety 
Company for the defaults of another, i. e., Jones. Un-
der the Sta.tute of ,Frauds this it can do only upon proof of an 
obligation signed by the Surety Company. The Common-
wealth admits no sucl1 obligation lias ever existed. 
9. The bond formally executed in 1919 is the only basis 
upon which the Surety Company can be charged and that 
bond specifically limits (a) the liability of the company "in 
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aggregate" to the sum of $10,000 and (-b) to tl!e period cov-
ered by the 1919-1924 term. 
10. The fact that the Surety Company after 1925 billed the 
clerk for annual premiums on the 19ti9 bond, stating on the 
face of the bills that these premiums were for the purpose 
of keeping that 1919 bond in force, and that the premiums 
were paid, and that, thus, a billing was had and payment was 
made under a misapprehension coneerning the nature of the 
1919 bond, cannot give rise to an implication that some ob-
ligation in excess of that specifically stated on the face of 
the 1919 bond was assumed by the surety company, but dis-
tinctly neg·atives that theory, particularly wh~n the Surety 
Company was legally entitled to those premiums until such 
time as the Clerk rµight serve on the Surety Company com-
petent evidence "of its discharge from such sU:retyship and 
from all liability by reason thereof.'' 
11. The fact that the Clerk failed in 1925 and in 1931 to 
furnish a bond with surety and that this Court failed to 
''take'' such a ·bond cannot operate to penalize this peti-
tioner. 
ARGUMENT. 
This case logically falls into two parts, for, in order 
16• •to recover, the Commonwealth must admittedly estab-
lish one factual proposition and one legal theory. 
The Commonwealth alleg·es that the sum of $25.00 was 
paid by Jones and accepted by petitioner in the years 1925 
to 1930, inclusive, as a premium for the assumption by peti-
tioner of a new and additional suretyship liability, independ-
ent of the liability assumed by it under the bond of J anua.ry 
22, 1919; and the Commonwealth contends that similar pay-
ments made after Jones began his last term of office on J anu-
ary 1, M)31, were made and accepted for the purpose of as-
8uming· still another new and additional suretyship liability 
of $10,000.00, independent of any liability theretofore as-
sumed. 
This contention of the Commonwealth was accepted by the 
lower Court. If this contention were in fact true, it then 
becomes necessary for the Commonwealth to show that un-
der the law of Virginia, and primarily under the Statutes of 
Virginia.,. it ~ould recover from the party who is allegedly 
secondarily hable, hut who admittedly executed no bond of 
any kind. 
Your Petitioner denies that the record contains anv evi-
dence tending to establish the factual contention of the Com-
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monwealth, and it is self-evident that if that factual· con· 
tention fails, there can be no recovery. Your Petitioner con-
tends that even did this record establish the factual conten-
tion, there could b.e no recovery in this case, becaus<t the Com-
monwealth is limited to a recovery on a bond, and admittedly 
here there is no bond. 
For the sake of convenience, we shall develop the factual 
aspect first, and then turn to the l()gal aspects. 
1. The payment by Jones and the acceptance by petitione·r 
of $25.00 per year from 1925 to 1933, inclusive, was not made 
for the 1)1.trpose of creating new and ,,.additional obliga-
1.T• ti01is on the Surety Cotnp(l;ny, but was made solely 011, 
account of the bond dated January 22, 1919. 
At the basis of this case, there Hes an established legal 
principle, recog·nized before the lower Court by all parties 
hereto. That principle is this: vVhere a public officer is 
elected for a specific term and gives bond, contingent upon 
the faithful discharg·e of the duties of his office during his 
continuance therein, the bond is effective only for the term 
for which it is executed, and does not cover subsequent terms 
to which the officer may be elected. After the expiration of 
the term, for whie-h the bond is given, a recovery may be had 
for defalcatio11s occurring in that tel'm, but if the defalca-
tions occur in a subsequent term, the hond does not protect 
against those subsequent defalcations. Commonwealth v. 
Fairfax, 4 Hen. & Mun. 208; Mun/ ord v. Rice, 6 Mun. 81; 
Tyler v. Nelson's Adm'x., 14 Gratt. 214; Aetna Casiialty Com-
vany v. s,u.pervisors, mo Va. 11. 
We prop9se to demonstrate that this record shows that 
.Jones and the Arnerica.n Surety Company and, perhaps, the 
Supreme Court of Appeals itself, which is the agency by 
which the Commonwealth accepts a bond te11dered by the 
Clerk of the Court of Appeals, and thus makes the bond bind-
ing on all three parties, proceeded under the erroneous as-
sumption that the ·bond executed under date of January 22, 
1919. might be extended to cover terms of office subsequent 
to the term wl1ieh ·began January 1, 1919, and that these pay-
ments of $25.00 a re shown by this record to have been made 
for the purpose, and with the intention of continuing that 
bond in effect during; the subsequent terms. We admit that 
it was leg·ally impossible to accomplish this purpose, but that 
· does not change the factual intent and purpose. Having 
18* demonstrated *that this was the intent and purpose, it 
will then become necessary to look further into the facts, 
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proved by the record, to ascertain what interpretation is to 
be placed npon these payments, · 
This record proves beyond the possibility of contradic.tion 
that, in accepting the payment of $25.00 per year in the years 
1925 ·to 1933, inclusive, the Surety Company proposed to do 
nothing more than to continue the original $10,000.00 obliga-
tion imposed by the bond of January 22, 1919. We have called 
attention to the stipulatfd fact that the permanent Home 
Office No. 35822-A was assigned to this ,bond of January 22, 
l.J919, and beginning with the year 1920, each annual bill 
showed on its face that the bill was rendered on account of 
that specific bond. (See Stipulation, par. 15 and Exhs. 5 
and 6). On each of these bill~, the following appears: 
"Premium is for continuing obligation specified for period 
stated. Company does not assume liability during any year 
or years, for any defaults, in aggregate, exceeding amount 
of its suretyship as determined by original obligation of 
suretyship, except' as same may be specifically increased or 
decreased in accordance with certificate executed as specified 
in such original oblig·ation." 
This language is perfectly clear. It means what it says, 
and it means that save .as a certificate may ibe executed (and 
here no such certificate has been executed) the maximum lia-
bility of petitioner shall not exceed $10,000.00, as set f ortl1 
in the ,bond of January 22, 1919. 
The only other item of positive evidence, which has any 
bearing on the purpose and intent of petitioner in accepting 
these payments, is a letter dated M:ay 19, 1933, written to 
Mr. Jones by the Richmond representative of the Surety 
10* Company, and *found as Exhibit 3. In the caption of 
that letter, reference is made to Bond No. 35822-A, and 
the whole body of the letter is as follows: 
'' Since January 22, 1919, your bond, as above described, 
has· been in force on our records. The premiums have been 
paid up to date.'' 
This letter is in exact accord with the statement printed 
on each of the annual premium bills, and shows that at the 
time it was written, petitioner thought it had accomplished 
its purpose of continuing the obligation of the 1919 ·bond. 
There is one item of negative evidence which throws light 
on the purpose and intent of petitioner in accepting· these 
payments in 1925 and th_ereafter. .Surety Companies assume 
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no new oblig·ation save pursuant to written applica.tions. 
Jones made written application for the bond of January 22, 
lt919. Had petitioner intended, in 1925 and in 1931, to as-
sume a new obligation, iIJdependent of that of the ,Tanua.ry 
22, 1919, ·bond, a written application would have been re-
quired. But none was executed, and none was called for. 
This piece of negative evidence is, therefore, in strict accord 
with the language on the premium bills a.nd the letter of the 
Richmond representative of the Surety ·Company. · 
There is not a scintilla of evidence to contradict the fact 
that, in sending the bills and in accepting the payments, pe-
titioner intended to continue, but not to enlarge, the obliga-
tion of the $10,000.00 bond of January 22, 1919, and certainly 
not to assume any new or additional obligation. 
Now, what does this record show that Mr. Jones intended 
to accomplish by the payment of premiums during the years 
1925 to 1933, inclusive 7 The record is absolutely silent. 
20• .Jt shows *simply that Jones received a •bill, which 
clearly set forth that for which the bill was rendered, 
and that he paid the bill without comment. So far, therefore, 
as Jones' purpose and intention is concerned, it is settled 
by the language of the ·bill and the fact of the payment. It 
is a violent assumption to suppose that, although Jones re-
ceived a bill for one thing and paid the bill without comment 
of any kind; he, nevertheless, intended to pay for something· 
not covered by the bill. The record does show that, at the 
expiration of each term of office, Jones was heavily involved, 
and we think it is fair to assume that Jones believed that 
he could not obtain new bonds and, therefore, was carefu] 
not to apply for same and thereby bring to light the state of 
his accounts. 
To a surety bond, there are, of course, three parties; tho 
parties to the bond of January 22, 1919, being Jones, your 
petitioner, and the Commonwealtl1, and if it were legally pos-
sible that any state of facts could warrant the implication 
of additional ·bonds between these parties, the actions of al1 
three of them are pertinent. 
It is axiomatic that no ag·ency can act for the Common-
wealth of Virginia, save as it may ]iave been authorized. by 
law so to act. In an earlier section, we have referred to cer-
tain statutes. By virtue of Sections 3384 and 279 of the Code. 
the Court of Appeals is the only agency authorized to act on 
behalf of the Commonwealth in accepting for the Common-
wealth the bond of the Clerk of the Court of Appeals. It is 
the statutory duty of this Court to fake the bond required by 
law. Under no condition is it to be presumed that this Court 
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negligently failed to perform its duty. It is, of course, 
21 * possible that the Court *may have erred in the perform-
ance of its duty. Since it is perfectly clear that, un-
der our law, the duty rests on this Court of "taking" a new 
bond from its Clerk, covering each term of office, and, since 
this record shows that no new bond was ''taken'' for the. 
terms of office beginning January 1, 1925, and January 1, 
1931, one of two things necessarily happened: either this 
Court neg·ligently failed to perform its duty; or this Court 
erroneously assumed that the obligation of the 1919 bond 
might be continued into additional terms, and having the 
confidence that it did have in its Clerk and ,believing, from 
all that was known to it, that his accounts were in order for 
the past, a full protection would have existed for the Com-
monwealth for the future, in the event it were legally possible 
to continue the obligation of the 1919 bond. 
The Court will understand the natural embarrassment 
which rests upon counsel in making the statement above, a.nd 
the .Court will fully understand that by that statement not 
the slig·htest disrespect is intended. Counsel represent the 
American Surety Company. One of the most pertinent facts 
in this case is the failure of the Court in 1925 and in 1931, 
to perform the duty imposed on it by statute, and it is im-
possible for us to present our case without calling attention 
to that pertinent fact. There is nothing in this record to ex-
plain how the Court happened to permit this situation to 
exist, but exist it did, and we believe that as between the only 
two possible conclusions, it must he concluded that error 
rather than neg·ligence existed. 
We have now set forth every fact disclosed by this record 
which throws any light on the purpose and intention of the 
parties in connection with the hilling by the Surety Com-
~2* p{lny of ,Tones *for the annual premium, the payment 
of that bill ·by Jones, the acceptance of the check by the 
Surety Company, and the action of the Court in permitting 
this situation to exist, and we, therefore, reassert that the 
bills were sent, the payments were made and accepted for 
the purpose and with tl1e inteut of continuing the $10,000.00 
obligation imposed by the lt919 bond, and that there is noth-
ing· in this record to show that any one of the three neces-
sary parties intended or proposed by these actions to place 
on the Surety Company any further and additional liability 
over and above the $10,000.00 liability established, and that 
the sole purpose was simply to extend the time during which 
that bond should be effective. 
If, under our law, it were possible to extend the obliga-
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tion of an official bond into a subsequent term of office, there 
can be no doubt that, under the facts above stated, it would 
be held that the bond of January 22, 1919, had been, by agree:-
.ment of the parties, extended into the tenn ·beginning in 1925 
and into the term beginning in 1931. Here, however, all par-
ties made a mutual mistake of law. They all proceeded 
upon the erroneous conclusion that the $10,000.00 obligation 
imposed by the bond of ,January 22, 1919, might ·be extended 
beyond Janua.ry 1, 1925, by the payment of $25.00 per year . 
.Since that which the parties attempted to do is in law 
impossible of being done, what, under the facts of this case, 
.results? The Commonwealth says that since the parties could 
not legally do that which they intended and proposed to do; 
since had they entered into new obligations independent of 
the obligation of the 191i9 bond, a payment of $25.00 per an-
num would have been required; and since $25.00 a year was 
paid for a purpose impossible of fulfillment, it is to be 
23* assumed that the parties *made new a.rrangements be-
tween themselves, the effect of which is the same as 
though new bonds for each of the subsequent terms of office 
lrnd been executed. 
The Commonwealth thus assumes that although the $25.00 
per year was paid fo1~ one purpose and was accepted for that 
J)urpose, nevertheless the Courts will hold that it was paid 
for another purpose, and accepted for that other purpose, 
although admittedly, this other purpose was never intended. 
We all recog·nize the general principle that if parties enter 
into a contract as a result of an erroneous conclusion re-
specting the legal effect of the known facts, the contract will, 
as a general rule, be enforced. Certainly, from this prin-
ciple, the Commonwealth can gain nothing, because, if it could 
lJe applied to the facts of this case, the extension of the 1919 
bond would be enforced, and there has already been paid 
into Court the full amount of the $10,000.00 penalty of the 
1919 bond, and nothing- further could .be recovered under it. 
Certainly, where pai·tics are mutually mistaken, concern-
ing· their right to make a certain contract, the agTeement 
made cannot, out of tl1in air, be re-written so as to force on 
one party, for the benefit of another party, an obligation in 
no way contemplated. 
The Conunonwealth predicates its case on the payment of 
$25.00 per year in 1925 and thereafter. Since the purpose, 
for which these payments were made and accepted, is legally 
impossible of fulfillment, the Commonwealth asks that it be 
assumed they were made and accepted for another purpose. 
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Needless to say, the courts cannot assume, as a fact, that 
which the evidence shows not to be a fact. 
24• .,.,ve doubt g-reat1y whether, when such a situation 
exists, the courts may seek to find an explanation dif-
ferent from that which the evidence shows to be the true ex-
planation, and thus assume, as true, that which is known to 
be· false; But, if some sound legal reason for these payments 
is to be sought, this evidence shows that your petitioner was 
legally entitled to receive from Jones $25.00 per year in 1925 
and thereafter. 
It will be remembered that in the application made by 
Jones for the ,bond of Jan nary 22, 1919, he agreed as follows: 
"It is agreed by the undersigned that the statements con-
tained in the foregoing application are true; that the appli-
cant will immediately pay the surety at its office No. 100 
Broadway, New York City, $25.00 for executing said bond 
and continuing· the same in force until the 22nd of January 
of 1920 and $25.00 on the 22nd day of January in each year 
thereafter until the applicant shall serve upon the surety at 
its said office competent, written legal evidence of its dis-
charge from such suretyship and from all liability by reason 
thereof.'' 
This provision of the application is perfectly clear. Pur-
suant to it, Jones owed $25.00 per year until the required 
evidence was furnished. No evidence of any kind, showing 
the discharge of the surety company, was ever furnished, 
and in each year 11925 to 1933, inclusive, your petitioner had . 
a valid claim against Jones for $25.00, pursuant to this pro-
vision. 
We do not mean to say that the ,bills submitted in the year 
1925, and thereafter, were submitted pursuant to this para-
graph of the application. The bills themselves show1 why they 
were submitted. But, if the Court must assign an intent and 
purpose in connection with these bills, and the payment there-
of, different from that which was the clear intent and purpose 
of the parties, there can be no doubt that the intent and 
25• purpose to be supplied, is ~tl1e satisfaction of a definite, 
legal, existing- obligation, rather than the assumption 
of a new liability, not dreamed of. 
For the foregoing reasons, ~e strongly insist that the 
factual case of the Commonwealth breaks down. Not onlY 
does the Commonwealth fail to prove it by a. preponderance 
of the evidence, but there is not a sc.intilla of evidence to 
support it, and much against it. 
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2. Recovery against petitioner in this case can be had only 
in the event that a bond, complete in a.ll material provisions 
at the time of execution, has been ditly executed, and the bond 
has been "taken" on behalf of the C01nnionwealth by the 
Supreme Court of Appeals. 
What we have had to say concerning the factual aspects 
of this case demand a reversal of the decree of the lower 
court. The evidence is so clear, and the purpose and intent 
of the payments iri 1925, and thereafter, is so plain, that it 
is with hesitation that we g·o further. We have concluded, 
however, that we should ·call the court's attention to the fact 
that, even if the payments made in 1925, ancl thereafter, had 
been made and accepted for the purpose and with the intent 
assumed by the Commonwealth, there still could be no re-
covery in this case against petitioner beyond the $10,000.00 
penalty of the 1919 bond, wllich has already been paid into 
court by petitioner. 
Let us return a moment to the Bill of Complaint. In para-
graph 3 thereof, the Commonwealth deals with the term of 
office 1925 to 1930, inclusive. It alleges that for this term 
no "bond was technically executed in writing", but that the 
sum of $25.00 per annum was paid, 
'' which is the premium customarily charg·ed by the said 
American Surety Company of New York as the premium on 
a bond of $10,000.00 for the position of Clerk of said 
26* Court, and *that the leg·al and equitable effect of the 
payment of said premium for said bond was the same 
as if a new bond in the penal sum of $10,000.00 had been 
actually executed in writing- by the said H. Stewart Jones, 
and the said American Surety Company, as Surety, * • *.' · 
Further 
'' • * * the effect of said pnymen ts of said annual bond 
premiums by your Complainant was to render the said De-
fendant, American Surety Company of New York, liable to 
your Complainant just as though such new bond had actualfo 
been executed bv it as suretv and bv the said H. Stewa1:t. 
Jones as principal • * *. '' u • 
Similar alleg·ations for the term beginning in 1931 are to 
be found in paragraph 6 of the Bill of Complaint. 
In paragraph 9 thereof, it is alleged that the effect of what 
took place is 
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'' the same as though the said II. Stewart Jones and the 
American Surety Company had at the beginning of the last 
mentioned two additional terms executed two new and sepa-
rate bonds, each in the penalty of $10,000.00, and conditioned 
upon the faithful performance by the said H. Stewart Jones 
of his duties as Clerk of the Supreme Court of Appeals, at 
Richmond, during said respective terms.'' 
In paragraph 14: 
'' * * * a court of equity will adjudge the rights and lia-
bilities of the parties in this proceeding j1tst as though the 
two additional bonds had acti1,ally been. executed in writing 
and delivered to complainant, * * *." 
.As pointed out, the Statutes require a "bond"· for each 
term of office. Without ''bonds'', therefore, no suit could 
be broug·ht against petitioner as alleged surety for the terms 
of office beginning in 1925 and 1931. But the Commonwealth 
could not allege ''bonds'' for the terms beginning in 
27* 1925 and 1931, for *none were ever executed. It the re-
fore alleges a state of facts which it says is equal to 
the bonds required by Statute, and imposes the same liabili-
ties that would have been imposed had bonds identical to 
the 1919 bond been executed on ,January 1, 1925, and 1931. 
This is but another way of saying that from the state of 
facts alleged, such bonds are to be implied. To say that one 
has done acts that place upon him the same liability as if 
he, as a surety, had executed a bond, is tantamount to saying 
tha.t from his acts, his execution of a bond as surety is to 
be implied. 
It is apparent, on a moment's consideration, that there 
can be no such concept as an '' implied bond''. The desired 
thoug·ht is unthinka.ble. A writing· cannot ibe implied; a. sig-
11a ture cannot be implied; a. seal cannot ,be implied; and yet, 
there can be no bond without a writing, without signatures 
and without seals. Forrest ,~. Hawkins, 169 Va. 470; Preston 
v. Hull, 23 Gratt. 600, 602.. Further, in this case, the bond 
must be ''taken'', i. e., accepted by this court, for a bond is 
.a contract between three parties, and requires the aooeptancu 
of all three parties. To ''imply" these two additional ''bonds" 
is to imply a ''taking'' by this court, yet no action of this 
court can be implied; it can act only by its order. 
We know of no case that has ever arisen in Virginia. whicl1 
even indicates that an dbligation similar to that imposed by 
a hond may 1bo imposed by anything· other than a bond. In-
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deed, our cases make two principles clear: (1) that recovery 
cannot be had unless, at the time of execution of the paper 
that purports to be a bond, the instrument be complete in all 
material respects; and (2) a bond required to be "taken" by 
a court cannot come into existence until the court bas ap-
proved it. These principles negative the possibility, in 
2s• the absence of a bond, *of a lia1bility similar to that 
which a bond would impose, i. e., an implied bond. To 
them, we shall turn. 
a. Decisions of this Ooiwt demonstrate there can, be no re-
covery 1111, this case except u,pon a bond duly e[l)ecuted and 
complete as to all material provisions at the tinie of execu-
tion. 
In our investigation of the law, we have been unable to 
find another case in Virginia where the plaintiff has had the 
temerity to ask to set up a bond by parole or by proof of 
extrinsic facts and circumstances, in other words, apparently 
the effort has never been made to set up a bond by presump-
tion or implication . .So far as we ran ascertain, suc.h a course 
has never 1before been contemplated in this jurisdiction. The 
books are full, however, of cases where bonds have been al-
tered or incomplete bonds completed after execution. These 
latter cases, of course, are in point, for, if a bond completed 
after execution by some one other than the obligor is held 
to be invalid even though the oblig-or consented to the com-
pletion, a fortiori there can be no liability where no bond, 
not even an incomplete one, was executed. 
In England, the rule a~ to completion of sea.led instruments 
after execution seems to be that blanks cannot be filled in 
such instruments or alterations therein made except by au-
thority under seal. (I R. C. L., pages 1009, 1013, W20-21). 
This rule obtains also in Virginia, though elsewhere in the 
United States, there is lack of uniformity in the decisions, and 
in some jurisdictions what is known as the more modern view 
lrns been adopted, und such changes nnd deficiencies can .be 
made and supplied on parol authority. Virginia, however, 
seems never to have swerved. from the original common law 
and English rule, and in three cases our Supreme Court 
29'"' of Appeals has followed the decision of *·Chief Justice 
Marshall in the case of United States v. Nelson amd 
Myers, decided in the Circuit Court of the United States in 
Richmond in 1822, and reported in 2 Brockenbrough at page 
64. In his opinion in this case, .J uclµ:e 1\forslrnll said: 
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"The defendants, Nelson and Myers, agreed to become hi~ 
(Archer's) sureties, and to execute such bond as was re-
quired by la,v. A printed paper, in the usual form, prepared 
for official bonds, * * • was presented to and executed by 
them. At the time of its execution and delivery, all those 
parts which are usually written, including the penalty, the-
names of the obligors, and the date, were blank. .John Archer, 
the principal, had not executed it. The blank bond was af-
terwards filled up in the absence of the said Nelson and 
Myers, without their knowledge, and without any authority 
from them, other than is implied from their having executed 
the papers with intention to bind themselves as sureties of 
the said Archer, and with full knowledge of the object of thP 
said bond.'' 
This paper was accepted by the proper authorities of thl' 
United States, as the official bond of said Archer. 
"At the common law, all instruments under seal were con-
sidered as deeds. Every contract not under seal was consid 
ered as a parol contract. To the consummation of ever.v 
deed, the solemnity of a delivery is indispensable. ( U. S. v. 
Dandridge, 12 Wheaton, 90). Until delivery, the writing does 
not become the deed of the party who had sealed it. It is 
also necessary to the validity of a deed that it be in writing. 
These two circumstances must concur, or there is no deed 
binding on the party whose seal is affixed to the paper. The 
rule requiring that the deed should be written implies neces-
sarily, that it binds no further than the writing binds • • •. 
There are many other authorities to the same effect. It 
would ·be useless to quote them, because the principle is not 
denied. In the case now under consideration, there being n() 
sum of money mentioned in the bond, the defendants were 
no more bound ·by the instrument they executed, at the time 
of its execution, than if the paper had been all blank. The 
United States could not have availed themselves of the bond 
in its then condition. The whole question then, is whether 
the defendants have authorized any other *persons to 
30* fill up this bond in such manner as to create an obliga-
tion which did not exist when it was delivered * • *.' · 
"If this question depended on those moral rules of action 
which, in the ordinary course of things, are applied by courts 
to human transactions, there would not be much difficultv in 
saying that this paper ought to have the effect which· the 
parties, at the time of its execution, intended it should have. 
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But there are certain technical rules growing· out of the state 
of things when many of our legal principles originated, whicl1 
are firmly ingra.fted on the law, and still remain a part of it. 
though the circumstances, in which they had their birth a.re 
totally changed. Perhaps every distinction between a sealed 
and an unsealed instrument is. of this description. But thQ 
distinction and the rules which are founded on it have taken 
such fast hold of the la.w that they can be separated only by 
the power of the legislature. Till that authority shall inter-
pose, the courts must 1·espect the rules as they are found i..u 
adjudged cases.'' 
"It follows that the sealing and delivery of a paper doe:.,: 
not imply an unlimited power to write even wha.t had beeu 
previously agTeed on by the parties.'' Quoting with ap 
proval, '' 'The agreement must ibe all written before the seal-
ing and delivery of it; for if a man seal and deliver an empty 
piece of paper or parchment, albeit he do withal give com 
mandment that an obligation or other matter shall be written 
in it, and this be done accordingly, yet this is no good deed.' '' 
Then Judge Marshall proceeds to analyze those cases "in 
which an obligation is written on the paper, which is in-
complete at the time, and is afterwards made complete, or 
in any manner varied.'' 
"He who adds to the obligation of another, must do so 
by the autl1ority of that other; and I know of no case, in which, 
as respects a deed, such authority is implied in a court of 
law, certainly of none, when not even the person is desig-
nated, by whom the authority is to :be executed." "But thi~ 
principle'' ( when a blank is to be filled in by inserting· particu. 
lar names or things) '' does not a.pply to a blank to be filled 
up with a sum of mqney, which sum is not precisely fixed.'· 
Cites decisions to the effect tllat '· the indorsement on a blank 
note is a letter of credit for an indefinite sum.'' 
31 • *"If these decisions apply to sealed instrumentg, they 
decide the cause now before the court :i • 41< ", "But therP 
are certain differences in law between sealed and unsealed 
instruments, which make it difficult to apply the principle~ 
of one species of contract to the other; all unsealed instru-
ments being considered as verbal contracts, they require 
neither writing nor delivery; they were not governed by thosP 
technical rules which are founded in the necessity of writin~ 
and delivery. General and liberal principles, therefore, which 
nre laid down in such cases, cannot safely be applied to sealed 
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instruments, unless the courts have expressed the intentio11 
so to apply them.'' 
Distinguishes Speake, et al. v. The United 8ta,tes, 9 Cranch, 
28. 
'' The pleadings present the case of an express authority 
to make the alteration, and the only questions were, whether 
this express authority could avail the obligee, and whether 
it could be given by parol. Whatever previous difficulty 
migM have existed on this point, there is none now. The case 
of Speake v. The United States has settled tl1em; but that. 
case goes no farther; it does not decide that an obligation 
may be created originally by virtue of an authority which 
is not expressly given, ·but is implied from the sealing and 
delivery of a paper, which in its existing state, can avail 
nothing·. This point docs not appear to have been ever de-
cided in the case of a sealed instrument.'' 
The authorities relied upon and followed by Judge Mar-
shall were Perkins and Shepherd's Touchstone. 
This rule was followed in Virginia in l 873 in the case of 
Preston v. Hull, 23 Gratt. 600, when our Supreme Court, in 
an opinion by Judge ,Staples, had the following to say: 
"A bond is a deed whereby the obligor promises to pay a 
certain sum of money to another at a da.y appointed * * *. 
A11 oblig·or and obligee are essential to the existence and con-
stitution of such an instrument * * •. A writing thoug·h exe-
cuted with all the solemnities of a deed, without such 
32* obligee, is a mere nullity. It •imposes no liability upou 
the party issuing it. It confers no rights upon him 
who receives or holds it. It is not simply an imperfect deed: 
it is no deed at all. It only becomes a deed when the name 
of an obligee is inserted, and delivery made by the obligee 
or by some one leg·ally ant110rizecl by him.'' 
'''Vhen the writing· which is the subject of this contro-
versy left the bands of Preston, it was not a deed. It cer-
tainly did not constitute a contract. It was, indeed, of no 
more value than the paper which contained it. ,vhen it 
passed into the possession of Hull it Imel in some way be-
come a deed and a binding· contract, according to the theory 
of counsel. How did it so become a deed? Certainly not by 
the act of Preston, as he wns then absent, and was not even 
informed of tl1e transaction until some time aftel'wards. It 
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was the act of the ag·ent which gave efficacy to the paper and 
created an obligation by deed not before in existence.'' 
"A deed m.ust exist be/ ore it can be delivered~that if: 
clear." Argues tbat if the bars are let down in one respect 
(as affecting· sealed im,trnments), then ''We shall be carried 
on step by step, if we mea.n to ·be consistent, until we have 
destroyed all tlie well settled distinctions between sealed and 
unsealed instruments." "It is asked what good purpose is 
to be observed bv these distinctions. It is sufficient to sav 
tliat they exist; having their origin in well established prin~ 
ciples. In the language of 1Chief ,Justice Marshall they lta.vP 
taken such firm hold of the law they can only •be removed 
by the power of legislation." 
"In truth the doctrine of estoppel has no application to 
the case." Citing Baron Parke's opinion in Hibblewhite v. 
M cM orine. '' After reviewing the various cases * * * he pro-
ceeds, " 'It is enough to say there is none that shows that 
an instrument which, when executed, is incapable of having 
any operation, and is no deed, can afterwards become a deed 
by being completed and delivered hy a stranger, in the ab-
sence of the party who executed it, and unautl10rized by in-
8trument under seal." 
'' The court considered the i.nsertiou of the sum in the 
blank space intended to consummate the deed, as done with-
out legal authority, therefore that the instrument is void as 
n bond." Citing· with approval Da,1mnport v. 8lei,qht, 2 Dev. 
& Bat. Law. R.. 381 {N. S.) 
"The same principle is laid doW11 in Parsons on Con-
33* tracts, 2 Vol. 723, in the following •terms, and is thert 
supported by a strong· array of cases. '' If there are 
lllanks ]eft in a deed affecting its meaning· and operation hi 
a material way, and they are filled np after execution, there 
sl1ould be a re-execution and a new acknowledgment.'' 
"It is conceded on all sides that to follow the rule declared 
in Taxira v. E11ans is to destroy all distinction between deeds 
and mere parol contracts. Are we prepared for that in Vir-
ginia? No one familiar with the opinion of the judges, and 
the decisions of our courts, can hesitate to affirm that the 
disposition here is to follow the common law decisions, and 
preserve unimpaired the distinction between sealed and un-
sealed instruments.'' 
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In the case of 1bail bonds-Harrison v. Tiernans, 4 Rand. 
JJ77. "A bail bond is a deed which cannot take effect with-
out delivery; and that delivery can only be made by the party 
himself, or by some attorney legally authorized by deed for 
that purpose.'' 
''I beg to know what substantial difference there is be-
tween a.n instrument confessedly a mere nullity for the want 
of a sum to ·be paid, and an instrument which is a mere nullity 
for the want of an obligee to whom to be paid. The authority 
to execute and deliver, or complete and deliver such an in-
strument must of necessity be the same in both cases." 
"Now, whether it be the re-execution of an altered deed, 
or the execution of a new one, or the completion . of an im-
perfect one, there can be no well defined distinction ; and thQ 
same principles must govern in each case in respect to the 
aet necessary to a valid instrument.'' 
"Refers to Clegg v. Lemassitrier, 15 Gratt. 108 and Stinch-
comb v. Marsh, 15 Gratt. 202, and says: 'I think these case~ 
strongly illustrate the reluctance of this court to reverse it~ 
course of decisions, because other States may have adopted 
a different rule, or because of casual instances of hardship 
occurring in individual cases.'' 
This opinion seems to review all the English and American 
cases to date, or at least all to which the court had access. 
It is respectfully submitted that, if a deed must *ex. 
34* ist before it can be delivered, certainly a bond must 
exist ibefore it can be "taken", and before it can serve 
as the foundation for a suit. 
Again, in Gordon v. Fitnkhou.ser, 100 Va. 675, our court, 
in 1902, stated emphatically that in Virginia the distinction 
.between sealed and unsealed instruments had not been de-
stroyed, and it approved the rule set forth in Preston v. Hull, 
and decided that one partner could not bind another hy sealed 
instruments. In its opinion, the Court said: 
"In view of the fact that the decision in the case of Prestou 
v. Hull, sitvra, approved in Penn. v. Hamlet, (27 Gratt. 342), 
which contains the latest discussion by this court of this 
subject, has stood unchallenged for nearly thirty years, and 
the Leg'islature, in its wisdom, has not seen fit to remove the ~ 
distinctions between sealed and unsealed instruments, eveu 
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as to partnership obligations, we would be unwarranted in 
not adhering to the principles said b1 that case to have taken 
such firm bold of the law that they can only be removed by 
the power of the Legislature.'' 
After the lapse of another twenty-eight years, the ques-
tion again came before the court in tbe case of Anderson, v. 
Le8ueur (1930), 154 Va. 317. This ,·ms a. case where either 
blank forms were executed or blanks were left to be filled in 
later by some one othe1· than the obligor. In an opinion b~· 
,Judge Epes, the Virginia rule was again affirmed, the court 
saying: 
"Said sureties in both instances intended that the instru-
ment executed by them should be delivered by J. D. Ayres to 
Mr. Anderson as and for the surety bond of J. D. Ayres, as 
his deputy treasurer. The contention of appellees is that 
neither of said alleged bonds is a valid instrument binding 
upon them for the reason that in each case, when the 
35* instrument was executed *bv them and delivered to 
James L. Anderson, it was mer~ly a blank· form for a 
1bond, with blanks left for the amount, the names of the ob-
ligors, and other material mattP-rs; and that thereafter ma-
terial additions were made to the instrument ·by :filling in 
these ,blanks with tl1e names of the obligors, the amount of 
the bond, and other material matters, and a material altera-
tion was made therein by changing the name of the oblig·eC' 
from the Commonwealth of Virginia to James L. Anderson. 
treasurer of Bucking·ham County * • ;l. The only question~ 
presented to the court on this appeal are whether said bonds 
or either of them arc valid and enforceable instruments. 
'' The appellant's contention is that the execution and de~ 
livery of said paper, signed and sea]ed in blank, gave an im-
plied authority to l\fr. Anderson to nll in the blanks and com-
plete the paper in accordance with the intention and purpose 
for which it was executed and to change the name of tbc 
obligee from the .Commonwealth of Virginia to .James L. An-
derson, treasurer of Buckingham County, and that it waH 
filled up and completed in accordance with the intention of the 
parties.'' 
"The rule is well established in Virginia, as it is in Eng-
land, and in many jurisdictions in the United States, that 
authority cannot be given by parol to fill in, after executi011 
and delivery, blanks in a non-negotiable sealed instrument, 
the filling in of which makes any material additions to or 
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alterations in the instrument as delivered, and that such au-
thority cannot be implied from the facts and circumstances 
of the execution and delivery of the paper.'; 
"Where in reliance upon a claimed implied authority, af-
ter a non-negotia,ble sealed instrnment has been executed and 
delivered, material alterations are made in it or blanks therein 
are so filled in as to make material additions thereto, re-
delivery of the instrument or ratification thereof by the 
makers, after the alterations have been made or the blanks 
have been filled in, is necessary to its validity.'' Citing 
cases. 
"The appellant admits in her brief, 'That there is a strong 
authority in Virginia for the proposition, that the filling in 
of the name of the payee, the amount of the bond, etc., in 
a blank form of bond, does constitute a material alteration 
which relieves the sureties, at least, of any liability there-
under. But appellant contends that this court should 
36* refuse. *to follow the rule as laid down in the authorities 
above cited; and now adopt as the law of Virginia the 
rule that authority to fill in blanks in non-negotiable sealed 
instruments may be given by parol and may be implied from 
the facts and circumstances of the execution and delivery 
of the paper; and that when a person executes a bond, and, 
knowing that it contains blanks to be filled up before it can 
be perfected, delivers it to another without stipulating or 
expecting that the paper is to be afterwards returned to or 
exhibited to him, but expecting· that the person in whose 
hands it is placed for delivery, or the oblig~e after delivery 
will fill in said ,blanks in accordance with the intention of 
the parties, and he does so fill it in, it will constitute a valid 
and binding instrument * * *. Appellant further assert~ 
that 'the refinements of logic and reasoning which form the 
ibasis of this conclusion ( the conclusions reached in Virginia 
cases above cited) can find but little support in the 
modern methods of business, nor can it find support in con-
siderations of reason and justice;' and arg·ues with force 
that 'to permit the appellees now to say that they are not 
bound by the plain purport and intention of the paper which 
they signed, would constitute a fraud upon Anderson which 
no court oug-ht to permit.' These same arguments were sub-
mitted to the court in Gordon v. Funkhouser, su,pra; and the 
answers to them there given need not be again· stated here, 
further than to reiterate that the rule announced in the cases 
above cited has been so well and so long established as the 
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law of Virginia, that if the same should be changed, the 
change should be made ,by the General Assembly, whose pre-
rogative it is to legislate, and not by this court, whose func-
tion it is to ascertain and declare the law." 
"'Vhile some of the sureties intimate that the)r signed the 
1Jond not expecting that the blanks therein would be there-
after filled up and the bond c.ompleted, the inference is in-
escapable that when they signed this bond they anticipated 
and expected that the paper would be completed by the :fill-
ing in of the blanks left therein.'' In spite of which the 
court held that there was no liability on that account. 
In view of the fore going ea$es, in every one of which some 
paper purporting to be a bond had been executed, and an of 
which held that even so there was no liabilitv on the 
37* oblig·or, *we can see in Virginia. but one answer to this 
case, for here no paper whatever has been sig·ned ,by 
the alleged obligor, no agreement has been made by it to 
sig·n any, and not even a request made of it to do so, either 
by the alleged principal or the would-be obligee. 
b. Foreign autliorities dealing 'With a state of facts analo-
gous to the inBtattit case show that no recovery can be had in 
the instant case because there is here no bond. 
It was well recognized by the Virginia Court in the cas~ 
of Anderson v. Le Sueur, supra, that tuere is great conflict 
lJetween the decisions in the Yarious states on questions aris~ 
ing· in connection with 1bonds. Many jurisdictions hold to 
the view that if a; 1blank is left in a bond, which l1as been exe-
cuted and delivered by the surety, and if the surety either 
expressly, or impliedly, authorizes the filling- in of that blank 
in such manner as materially to add to the bond, the surety 
is liable thereon. Tlmt l1as been referl'ed to as the "more 
liberal" view. On the other hand, that view has been repu-
diated by many courts, including the Virginia Court. In 
like manner, tbel'e a.re courts which hold that the approval 
of an official bond by the body directed to take and approve 
it is not essential to its validity. That view is repudiated 
hy many courts, including· tlrn Virginia Court in Blanton, v. 
Commonwealth, supra. From our researc.h, from the study 
of cases in other jurisdictions, we know that there is prob-
ably no field of htw in wllich more contradictory views have 
heen set forth than have been set forth in this field. For 
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that reason, the authorities from other jurisdictions can have 
little weight. But to some extent they are instructive. 
In North St. Louis B'ltilding an.d Loan Association v. 
38• *Obert (Mo.), 69 S. W. 1044, the facts were as follows~ 
Obert·was the cashier of a building and loan associa-
tion which, by statute, was required to bond its cashier. Un-
der date of October 28, 1895, he executed a bond with the 
Fidelity and Deposit Company of Maryland as his surety, 
and the premium therefor was paid. There was a question 
whether this bond was issued for a one year period or whether 
. it was to expire February 17, 1897. The Court found it was 
not necessary for it to decide that question, since the defalca-
tions of Obert within one year from October 28, 1895, wen~ 
more than sufficient to exhaust the penalty of the bond. On 
January 27., 1897, the surety company advised that the bond 
would expire February 17, 1897, and that in 01·der to renew 
it, a new premium would be required. This new premium 
was paid and a new bond was executed by the surety com-
pany, which new bond Obert, the principal, failed to execute. 
Subsequent to February 11'7, 1897, Obert defaulted and the 
question arose whether the surety c.ompany was liable for 
those defalcations or whether it was correct in its contention 
that as Obert, the principal, had failed to execute this second 
"'bond", no "bond'' existed. Althoug·h the surety company 
had signed this second ''bond'' and had received the pre-
mium therefor, the court held it imposed no liability on tl1e 
surety company, and it said: 
"In Gay v. Mu1·phy, 134 Mo. 98, loc. cit. 106, 34 S. W. 1091. 
56 Am. St. Rep. 496, this court, per Burgess, .J., said: 'With 
respect to official and other statutory bonds, which are in 
the one instance required :by statute to be executed by th~ 
officer and in the other to ·be given by the principal in thl" 
bond, the weight of authority is in accord with the rulings 
of this court in Bwnn v. Jetmore, 70 Mo. 228, 35 Am. Rep. 
425; that is, if the name of the principal is e-alled for in th~ 
bond, and it is not signed by him, it is not only void aR tC' 
him, but as to all who sign it as sureties. And it makes no 
difference whether it be in form joint or *several, and 
39• if the obligee would hold them lia:ble on it, he must show 
that they consented to be bound without the signature 
of the principal. When there is no principal in such case 
there is no surety.' Tl1e law as there declared is too plain 
to question, and we see no r()ason whv it is not applicable to 
the facts of this case." .. 
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Another case of interest is Comnionwealth v. Hinson, 143 
Ky. 428,136 S. W. 912, L. R. A.1917-B, 139 Ann. Cas. 1912 D 
291. In that case Hinson was elected town policeman for 
the period of six months and, pursuant to the requirements 
of the statute, he gave a thousand dollar bond, with the Citi-
zens Trust and Guaranty Company as his surety. That com-
pany received a full year's premium and agreed at the time 
the bond was executed 
'' that if Hinson was re-elected policeman for the six 
months beginning on the first Monday in July, 1910, that the 
bond executed by it on the 31st day of December, 1909, would 
cover the remaining six months period, and that no further 
action would be necessarv in order to hold it liable on the 
bond as surety.'' "' 
Hinson was elected a policeman for this second six months, 
but gave no new bond, as he reliea upon the verbal agreement 
above mentioned. He defaulted during this second six 
months term and the question arose whether the surety com-
pany was liable, it having received the premium for this sec-
ond six months period. 
ri:his case was decided on the statute of· frauds, the court 
saymg: 
'' The Statute presented a complete bar to a recovery 
against the surety company. The fact that it received a con-
sideration for entering into the verbal agreement relied on 
did not have the effect of making it liable when, in the ab-
sence of any such consideration, it would not have been. The 
payment of a consideration cannot supply the place of a 
40* writing signed by the *person to be charged, or have the 
effect of taking- out of this statute an agreement that 
would otherwise be void.'' 
Section 5561 of the Code of Virginia precludes the bring-
ing of an action against any person upon a promise to answer 
for the debt, default or misdoing of another, unless that 
promise or some memorandum or note thereof be in writing 
and signed by the party to be charged, or his ag-ent. In our 
answer, we plead the statute of frauds. We might found our 
case purely upon it. Indeed, as we understand the matter, 
the case of .Anderson v. Le Sueur, s1.tpra, and the Virginia 
cases which precede it, might have been founded on the '"'stat-
ute of frauds, because in those cases, the bonds had been ex-
ecuted and delivered, and thereafter blanks therein were filled 
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with material matter, with the result that the bonds presented 
to the court, including those additions, were not the papers 
signed by the parties to be charged. Our Court, however, 
based its opinion on the solemnity of a bond and the fact that 
the very nature of a bond requires that it be complete when 
executed and precludes such tampering ·with it. "\Vbile it is 
perfectly clear that the statute of frauds would preclude the 
recovery by the Commonwealth in the instant case, we have 
thought it best primarily to rest our defense on the ground 
taken by our Court of Appeals. 
Finally, we might mention the case of Nowell v. Mayor and 
Council of Monroe (Ga.), 171 S. E. 136. There a fidelity bond 
was written upon a City Clerk for the year 1920 in consid-
eration of a ten dollar premium, no provision being made in 
the bond for any renewal thereof. Year after year for nine 
years, the Clerk was reappointed, and year after year for 
each of those nine years, the surety company mailed him 
a bill for $10.00 · 
41 * *"which spedfied the number of the original bond, 
its amount and the amount of the premium due for the 
year'', 
and which contained the following wording: "read your 
policy." Together with these bills, there was sent to the 
Clerk a continuation certificate expressly limiting the liability 
of the Fidelity company to the amount of the original bond. 
The Clerk retained the continuation certificate, but presented 
the premium bills to the officials of the City who paid them. 
The similarity between the facts just stated and those of 
the instant case will at once be noted. In each case, each 
annual bill contained the number of the original bond, its 
amount and the amount of the premium due. In the Georgia 
case, the continuation certificate "expressly limited the lia-
bility of the Fidelity Company to the amount of the original 
bond''. In the instant case, the liability of the American 
Surety Company was on the face of the bill expressly- limited 
to the amount of the original bond. 
In the Georgia case, the Clerk defaulted in each year in an 
amount in excess of the principal of the bond, and the ques-
tion, of course, was raised whether the surety was liable sim-
ply for the sum of $2,000.00, that being· the penalty of the 
original bond, or whether it was liable in the amount of 
$2,000.00 a year. The Court held that it was liable only for 
the one bond that it had executed and that it could be· held 
only for the sum of $2,000.00. 
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Many questions are discussed in the opinion. It ~vas said: 
'' The full payment and acceptance of the premium for an 
additional year would not remove the subsequent trans-
42• action either from the rule *of law that a bond must ex. 
ist as an instrument in writing, signed by the obligors 
or from the operation of the statute of frauds." 
It was urged that the surety company was estopped to deny 
the liability for each year. The Court pointed out that 
'' The Mayor and Council knew or should have known as 
well as any one else that an official bond is not executed by 
the mere payment of the premium thereof, and also that the 
writing sig-ned by the fidelity company was necessary in or-
der to constitute such an instrument, or a renewal thereof. 
According·ly, the Mayor and Council could not claim an 
-estoppel against the company merely by reason of the pay-. 
ment of the premium and the delivery of the bill the ref or as 
stated." 
The Court further pointed out that the language of the 
continuance certificate expressly negatived any idea of a cu-
mulative or increasing liability. 
We do not feel that these cases from other jurisdictions are 
in any sense controlling. The controlling authorities in this 
case are the decisions of our Court of Appeals. In two of 
these cases from other jurisdictions, which we have cited, 
premiums were paid and accepted, with the intention on the 
nart of the surety to create an obligation in excess of that 
~rigina.lly existing. In the Georgia.---case that intention did 
not exist. In those cases where the intention did exist, the 
Gourt held there could be no recovery because there was no 
bond. In tl1e instant case the intention to assume an obliga-
tion over and above the $10,000.00 mentioned in the 1919 bond 
clid not exist; it is expressly negatived hy the language on 
the face of the premium hills. 
c. Therr' ran lu~ no recorenJ -in this r·asr except upon a bond 
du.lv "taken." on behalf of the Commonwealth by the 8-upremr. 
Court of Appeal.~. 
43* *"\Ve have heretofore pointed out the statutes whicl1 
impose upon the Supreme Court of Appeals the duty 
of "takinp.·" a hond f1·orn its clerk. The Supreme Court of 
Appeals is thus nrnde the agent of the Commonwealth, which, 
34 ~npreme Court of Appeals of Virginia 
by ''taking'' and approving the bond, accepts the same on be-
half of the Qommonwealth and thereby completes the trans-
action, thus making the bond an obligation upon the parties 
executing it. 
Whatever may be the law in other states, it is settled in 
Virginia that if a statute imposes upon a court the duty of 
"taking'' or approving an official bond, no obligation rests 
upon any alleged surety, save as he may have executed the 
bond specifically "taken'' and approved by the court. 
Judge Keith wrote the opinion in Blanton v. Cmnrnonwealtlt~ 
91 Va. 1, which settled this point in Virg·inia. In that case 
one Crowder had been elected Treasurer of Amelia Countv. 
Under the law as it then stood, the county coui-t, which was 
a court of record, was charged with the duty of superintend-
ing the execution of official bonds. Its record showed that 
Crowder: 
'' * ~ * this day appeared in open court, entered into and 
acknowledged a bond in the penalty of $40,000.00, conditioned 
according to law, with R. W. Blanton, M. A. Blanton, R. E. 
Bridgeforth, Jacob Schlegel, W. L. Scott, A. C. Tucker, J. A. 
Wallace and Samuel D. Vaughan, as his sureties, • * * . " 
Upon that record, which the Commonwealth contended im-
ported absolute verity, the Commonwealth relied, making the 
further contention that this order of the court was an accept-
ance for the Commonwealth of the bond, and the Common-
wealth admitted "without which acceptance it could not be 
a completed instrument". The bond which accompanied 
44* the record, however, and which was *vouched by the 
Commonwealth, wa~ not signed by A. C. Tucker, one 
of the parties mentioned in the order. 
The question, therefore, arose whether there was a bond 
on which action could be had for the defalcations of the Treas-
urer. 
The court referred at length to Fletcher v. Leight, Barrett 
.,t Co., 4 Bush (Ky.) 303, an almost identical case, and the 
following lang-uage is quoted with approval: 
'' However numerous and sohrent the proposed sureties 
may be, this does not make the bond obligatory until the 
court has passed its judgment of approval. Indeed, until 
this is done, it is not delivered to the Commonwealth, nor 
can be. It is this approval by the tribunal, designated by 
law; which completes its execution and deliverv, and makes 
it obligatory." " 
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'' * * * That it is the approval of the bond by the tribunal 
designated by law to superintend its execution which com-
pletes its execution and delivery and makes it obligatory.'' 
And again : 
'' When the county court, the ref ore, approves the proposed 
names and individuals as surety in a bond and directs its clerk 
to prepare the bond, he has no more authority to witness and 
accept it, until all the named sureties sign it, than he has to 
accept it without the principal 's signature.'' 
'' * • • The bond must be prepared and executed in con-
formity to the judgment or approval, else it is not the bond 
approved and accepted by the court, and every alteration 
by the clerk, either in omitting a designated party or sub-
stituting another, is wholly unauthorized, and his attestation 
to such a bond of no validity." 
The court, therefore, held that there was no duly executed 
and accepted bond upon which suit could be maintained. 
Consider how much stronger from the Commonwealth's 
viewpoint is this Blanton case than is the instant case. 
45* His paper, *purporting to be a bond, was in existence, 
signed and sealed by the parties sought to be held liable. 
But the Commonwealth had not accepted that paper as the 
bond of the treasurer, for the court, the duly authorized 
agency of the Commonwealth, had not approved that paper 
as it existed. Consequently, the men signing and sealing that 
paper were under no obligation whatsoever. 
In the instant case, the Supreme Court of Appeals is the 
agency of the Commonwealth, and it is the approval of the 
bond by that court '' which completes its execution and de-
livery and makes it obligatory". 
It is not even suggested in this case by the Commonwealth 
that the court ever had bonds to approve for the terms be-
ginning in 1925 and 1931; it is not even suggested by the Com-
monwealth that the court ever attempted to approve that 
which the Commonwealth, in its brief, terms '' some kind of . 
suretyship". You may search the bill with the most meticu-
lous care, and you may do likewise with the brief of the Com-
monwealth, and there is never an intimation that the only 
agency of the Commonwealth authorized to act in this situa-
tion and accept the bond for the Commonwealth ever did a 
thing indicating an acceptance of any kind of obligation for 
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the last two terms. And, indeed, the only thing it could have 
accepted was a duly executed bond. 
This case, therefore, constitutes an open attempt to hold 
the American Surety Company liable on '' some kind of sure-
tyship oblig·ation ", which has never, according even to the 
Commonwealth's contention, been accepted by the obligee. The 
Commonwealth asks that a fundamental requirement of all 
contracts, namely, an acceptance, be in this case waived aside. 
Even if it were possible to imply a writing, and a signa-
46* ture and a seal, certainly it i»would be legally impossible 
to imply an acceptance by the Supreme Court of Ap-
peals, which can act only by its order of record. 
d. Conclusion, upon the necessity for a bond complete in all 
respects a.t the time of execution and duly ''taken'' by the 
court. 
In brief, before the lower court, the Commonwealth cited 
the case of Stinson v. Board of 811.pervisors, 153 Va. 362, as 
a conclusive answer to our contention that there could be no 
recovery in this case, save on a bond duly executed and com-
plete in all respects at the time of execution and duly ''taken'' 
by the Court of Appeals. And, particularly, did the Com-
monwealth rely upon the statement found on pages 375 and 
376 thereof, to the effect that a bond given to assure the faith-
ful performance of official duty mig·ht be upheld as a yalid 
common la,v obligation, although it might fail as a statutory 
bond. 
This principle picked by the Commonwealth out of the Stin-
sou case is one that has been frequently recognized, but it 
has no earthly reference to the instant case. It is to be noted 
that before this principle was applied in that case, there was 
a "bond", i. e., an instrument complete in all material re-
spects, signed, sealed and ''taken'' by the court, which, al-
though inoperative as a statutory bond, could be upheld as 
a common law oblig·ation. In other words, the principle can 
operate only in the event a "bond", complete as such is in 
existence. We ag·ain invite the attention of the Court to its 
O"Wn definition of a bond in Forrest v. Hawkins, 169 Va. 470, 
'' * * * a sealed instrument not merely a written instru-
ment,-which must be sig·ned by (1) a principal, * * * and 
(2) an approved surety.'' 
47* *Until there is in existence such an instrument, there is 
no place for the application of the principle of the Stiu-
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son case above mentioned., and here., admittedly., there is no 
bond on which this principle can operate. 
WHERE,FORE., your petitioner prays that it may be 
awarded an appeal and supersedeas from the said decree of 
April 18, 1941., and that a final decree in favor of your peti-
tioner may be entered by this Honorable Court. -
Your petitioner desires to adopt this petition as its open-
ing brief. 
Counsel for petitioner desires to state orally the reasons-
for reviewing the decree complained of. 
AMERICAN SURETY .COMP .ANY OF NEW YORK, 
By Counsel. 
DENNY, VALENTINE & DAVENPORT, 
WELLFORD & TAYLOR., 
Counsel for Petitioner. 
Richmond, Virginia. 
The undersigned, attorneys at law, practicing in the Su· 
preme Court of Appeals of Virginia, do certify that in their 
opinion there is error in the decree complained of in the fore-
going petition, for which the same should be reviewed and 
reversed. 
COLLWS DENNY, JR., 
J. Mr-D. WELLFORD. 
48~ •n is hereby certified that a copy of the f oreg-oing· 
petition was delivered to the Attorney-General of Vfr-
ginia., on the 8th day of August, 1941. 
COLLINS DENNY, JR. 
Received August 8, 1941. 
M. B. WATTS, Clerk. 
October 16, 1941. Appeal and su,versedeas awarded by the 
Court. Bond $35,000. 
M. B. "\V. 
3g Supl'."eme Court of Appeals of Virgjnia 
RECORD .. 
VIRGINIA: 
In the Circuit ,Court of the City of Richmond. 
RECORD o( certain proceedings had before the Court 
aforesaid in the Courtroom in the City Hall in a certain cause 
in chancery depending therein under· the style of: 
Commonwealth of Virginia, Plaintiff, 
v. 
Edward T. Haynes, Committee of H. Stewart Jones, and 
American Surety Company of New York, Surety, Defend-
ants1 
wherein a decree was entered on the 18th day of April, 1941, 
from which judgment of the Court therein contained notice 
of appeal has been given by the American Surety· Company, 
through its attorneys. 
BE IT REMEMBERED that on Wednesday, the 16th day 
of July, 1941, the following stipulation was placed in the 
hands of the Clerk of this Court: 
page 2 ~ STIPULATION. 
For purposes of appeal in the above mentioned case and 
particularly to settle what portions of the .record in the Cir-
cuit Court of the City of Richmond shall be copied for ap-
peal to the Supreme Court of Appeals of Virginia, it is stipu-
lated by and between the parties hereto as follows : 
That said record shall include 
1. The stenographer's transcript of the deposition of Wil-
liam A. Collins, including all of the exhibits, with the exce1l-
tion of Exhirbit 2. Exhibit 2 being a report on the audit of 
H. Stewart Jones, Clerk, and the American .Surety Company 
having admitted that the amount of shortage in the account's 
of H. Stewart Jones for three terms of office, namely 1919 to 
· 1924, 1925 to 1930, 1931 to 1933, was for each term at least 
Ten Thousand Dollars ($10,000.00), the parties hereto agree 
speoifically to omit Exhibit 2 from the record before the Su-
preme Court of Appeals. 
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2. The stipulation of facts with Judge's certificate speci-
fically including all exhi,bits and application for bond in, toto. 
3. Complainant's Bill. 
4. .Answer of .American Surety Company of New York. 
5. Decree filing the answer of American Surety Company. 
6. Order permitting· American Surety Company 
page 3 ~ to pay into Court the amount of its admitted lia-
bility, Order Book 15, page 484. 
7. Decree discontinuing the su_it as to Etlward T. Haynes, 
Committee of H. Stewart Jones and reviving the proceeding 
in the name of H. Stewart .Jones in his own right, Order Book 
19, page 15. 
8. Supplemental Bill filed by the Commonwealth of Vir-
ginia. 
9. Decree filing the supplemental ,bill, discontinuing the 
proceedings a.gainst H. Stewart Jones in his own right and 
reviving the cause in the name of J. Herbert Mercer, Sheriff 
of the City of Richmond and as such, Administrator of the 
Estate of H. Stewart Jones, deceased, Order Book 21, page 
316. 
10. The answer of J. Herbert Mercer, Sheriff of the City 
of Richmond and as such1. .Administrator of the Estate of 
H. Stewart Jones, deceased. 
11. Order filing stipulation of facts above-mentioned, Or-
der Book 21, page 317. 
12. Final decree of the Circuit Court of the City of Rich-
mond, Order Book 23, pag·e 1. 
It is further stipulated by tl1e parties hereto tha.t any other 
portion of the record, that either party may wish to include, 
may hereafter, upon due notice to opposing counsel, be copied 
for the purposes of said appeal. 
COMMONWEALTH OF VIRGINIA 
By ABRAM P. STAPLES W. R. 
Attorney General 
AMERICAN SURETY COMP ANY 
OF NEW YORK 
Bv WELLFORD & TAYLOR 
. COLTJINS DENNY, JR. 
page 4 ~ BE IT FURTHER REMEM1BERED that here-
tofore, to-wit: At the Second October Rules, 1934, 
a Bill of Complaint was filed and duly matured and docketed 
a.t the First K ovember Rules, 11934, which Bill is in the fol-
lowing words and figures : 
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BILL OF COMPLAINT. 
To the Honorable Julien Gunn, Judge : 
Humbly complaining unto Your Honor, Your Orator, Com-
monwealth of Virginia, would respectfully sl10w the follow-
ing case: 
1. That on November 11, 1918, H . .Stewart Jones, one of 
the defendants herein named, was duly and legally appointed 
by the Supreme Court of Appeals of Virginia to the posi-
tion of Clerk of said Court, at Richmond, for a term of six 
years, beginning January .... , 1919, and ending January 
.... , 1925, and that pursuant to the provisions and require-
ments of the statutes of the State of Virginia in such cases 
made and provided, said H. Stewart Jones, as principal, and 
the American Surety Company of New York, a corporation, 
as surety, did on January 22, 1919, execute and deliver an 
official bond in the penal sum of $10,000.00, payable to the 
Commonwealth of Virginia, and conditioned upon the· faith-
ful discharge by the said H. Stewart Jones of the duties of the 
office of Clerk of said Court, at Richmond, during said term 
of office. 
page 5 ~ 2. Your Orator further avers that upon the ex-
piration of the said six year term of office of the 
said H. Stewart Jones as Clerk of said Court, to which he 
was appointed as af orcsaid, the said Supreme Court of Ap-
peals of Virginia did in January, 1925, appoint the said H. 
Stewart Jones to the position of Clerk of said Court, at Rich-
mond, for a new term of six years, beginning ,January .... , 
11925, and ending January .... , 1931. And Your Orator avers 
that by virtue of the provisions of the statutes of the State 
of Virgfoia, in such cases made and provided, it thereupon 
became and was the dutv of the said H. Stewart Jones to 
execute and deliver: with good and sufficient surety, a new 
official bond in the penal sum of $10,000.00, conditioned upon 
the faithful discharge by him of the duties of said office of 
Clerk of said Court for said term of six years beginning 
.January .... , 1925, and ending January .... , 1931. 
3. Your Orator would further show unto Your Honor that 
although it was the duty of the said H. Stewart Jones, Clerk, 
to execute and deliver said new bond with surety, as afore-
said, yet the said H. Stewart Jiones, Principal, and the said 
American Surety Company, ,Surety, on said original bond, 
did fail to execute in writing a new bond for said.second term, 
or, if said new bond was evel' executed, the same cannot now 
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be found and l1as been lost or misplaced. Complainant would 
fmther show, however, that although no additional ,bond w~ 
technically executed in writing at the beginning of said sec-
ond term of said H. Stewart Jones, as Clerk of saicl 
page 6} Court, at Richmond, in January, 1925, yet the said 
H. Stewart Jones did at said time, and annually 
thereafter during each of the said six years embraeed in said 
second term of his office as Clerk of said Court, pay as agent 
of Complainant to the American Surety Company an annual 
bond premium of $25.00, which is the premium customarily 
charged by tl1e said American Surety Company of New York 
as the premium on a bond of $10,000.00 for the position of 
Clerk of said Court, and that the legal and equitable effect 
of the payment of said premium for said bond was the same 
as if a new bond in the penal sum of $10,000.00 had ,been 
actually executed in writing by the said H. Stewart Jones, 
and the said American Surety Company, as surety, on the 
. . . . day of January, 1925, conditioned upon the faithful dis-
charge of the duties of the said H. Stewart Jones during said 
term of six years from January, 1925, to January, 1931, and 
that the effect of said payments of said annual bond pre-
miums by your Complainant was to render the said defend· 
ant, American Surety Company of New York, liable to ·your 
Complainant just as though such new bond had actually been 
executed by it as surety and by the said H. Stewart Jones 
as principal at the time_ of his appointment as Clerk for said 
second term, and the payment of the premium therefor. 
4. Your complainant further states that the said H . .Stew-
art Jones, after his appointment for said second term, and 
the payment of said premiums, actually entered upon the per-
formance of, and continued, during the remainder of the 
period of said term, the performance of the duties of said 
office a~ Clerk of said Court, at Richmond. 
page 7 } . . 5. Your Orator further avers that upon the ex· 
piration of the said second six year term of office 
of the said H. Stewart Jones as Clerk of said Court, to which 
be was appointed as aforesaid, the said Supreme Court of 
Appeals of Virginia did in January, 1931, appoint the said 
H. Stewart Jones to the position of Clerk of said Court, at 
Richmond, for a third term of six years beginning January 
.... , 1931. And Your Orator avers that by virtue of the 
provisions of the statutes of the State of Virg·inia, in such 
cases made and provided, it thereupon became and was the 
duty of the said H. Stewart .Jones to execute and deliver, with 
g·ood and sufficient surety, a new official bond in the penal 
sum of $10,000.00, conditioned upon the faithful discharge 
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by him of the duties of said office of Clerk of said Court for 
said term of six years ibeginning January .... , 1931. 
6. Your Orator would further show unto Your Honor that 
although it was the duty of the said H. Stewart Jones, as 
aforesaid, to execute and deliver said new bond with surety, 
as afore said, yet tl1e said H. ,Stewart Jones, and the said 
American Surety Company, surety on said original bond, did 
fail to exec~te, in writing, said new bond for said third term, 
or, if said new bond was ever executed, the same cannot now 
be found and has ,been lost or misplaced. Complainant would 
further show, however, that although no additional ,bond was 
technically executed, in writing, at the beginning of said last 
mentioned term of said H. Stewart Jones, as Clerk of said 
Court, at Richmond, in January, 1931, yet the said 
page 8 ~ H. Stewart Jones did at said time, and annually 
thereafter during each of the said six years em-
braced in said third term of his office as Clerk of said Court, 
pay as agent of Complainant to the American Surety Com-
pany, Defendant, an annual premium of $25.00, which is the 
premium eustomarily charged by the said American Surety 
Company of New York as the premium on a bond of $10,-
000;00 for the position of Clerk of said Court, and that the 
legal and equitable effect of the payment of said premium 
was the same as if a new bond in the penal sum of $10,000.00 
had been actually executed in writing iby the said H. Stewart 
Jones on the . . . . day of January, 1931, conditioned upon 
the faithful discharge of the duties' of the said H. Stewart 
Jones during said term of six years beginning January .... , 
,1931, and that the effect of said payments of said annual 
premiums, by Your Orator, was to render the said Defend-
ant, American Surety Company of New York, liable to Your 
Orator just.as though a new bond had actually been executed 
by said Defendant Company, as Surety, and.,by the said H . 
.Stewart Jones, as Principal, at the time of his appointment 
as Clerk for said third term. · 
7. Your Complainant further states that the said H. Stew-
art Jones, after his appointment for said last mentioned term, 
actually entered into and continued until Ms resignation on 
May 19, 1933, the performace of the duties of said office as 
Clerk of said Court, at Richmond. 
8. And Your Complainant avers that under the <;ustom and 
practice of the said American Surety Company of New York, 
and other surety companies engaged in business in 
page 9 ~ the State of Virginia, the payment of annual pre-
miums each year, during the continuance of the 
term of the office1·, to his surety company, is all of the con-
sideration or charg·e made for the entire liability of said 
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officer during said term, and that upon the payment of said 
annual premiums during the continuance of said term the 
effect of the liability of a surety company is then and there 
full and complete as to all defa]cations or failures in the 
performance of the duties of the office which have taken place 
during the said term w11ich has expired; that it is customary 
upon the appointment for a new term of all public. offieials, 
of whom the law requires a bond, to execute a new bond witl1 
surety, the effect of which is to impose upon said surety a 
new and distinct 1ia1bility for the conduct of the officer dur-
ing the new term, solely independent of any liability whicl1 
may have been incurred during the previous term, and that 
no new or additional charge is either imposed or made by 
any such surety company by reason of the execution of such 
new ·bond, the only customary or proper charge being· the 
regular annual premium applicaible to the bond in question. 
And Your Complainant avers that if the said H. Stewart 
,Jones, and the American Surety Company, had in fact actu-
ally executed and delivered in writing- new bonds at the be-
ginning of each of the two additional terms for which the 
said H. Stewart Jones was appointed, the compensation by 
way of premiums which would have been paid to the said 
American Surety Company would have been exactly the same 
as that which actually bas been paid to and received by the 
said American Surety Company as premiums from 
page 10 ~ the year 1925 to the year 1933, inclusive. 
9. Your Orator avers, therefore, that the legal 
effect in a Court of equity of the said transactions herein-
a.bove set forth, and the payment of said premiums to said 
American Surety Company, has been the same as thoug·h the 
said H. Stewart Jones and the American Surety Company 
had at the beginning· of the last mentioned two additional 
terms executed two new and separate bonds, each in the 
penalty of $10,000.00, and conditioned upon the faithful per-
formance by the said H. Stewart Jones of his duties as Clerk 
of the said Supreme Court of Appeals, at Richmond, during 
said respective terms. Your Complainant shows that during 
the said first term of the office of Clerk of said Court, the 
said H. Stewart Jones did fail to faithfully discha.rge the 
duties of his office and he failed to pay over to the Common-
wealth of Virginia, or its duly designated agent and au-
thority, the sum of $33,466.71, which he should have paid 
over during said tem1, and therefore, at the beginning of his 
second term of office, although Your Complainant was then 
ignorant of the f aet, the said American Surety ·Companv had 
ineurred a liability to Your Complainant in the full sum of 
$10,000.00, the amount of the penalty of the said ibond, and 
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that if the liability of the said Defendant Surety Company 
should be construed as limited to the amount of the penalty 
of the bond executed at the beg-inning· of the first term of 
said .Clerk, the result would be that the nine annual premiums 
of $25.00 each, which were paid to said Surety Company for 
the year 1925 and each year thcreaf ter, including the year 
1933, were pnid 1by Your Complainant, tl1e Com-
pag·e 11 ~ monwealth of Virginia, without receiving any bene-
fit whatsoever therefrom, and without imposing 
upon said Surety Company any new or additional liability 
whatsoever other than that which said company had already 
incurred a.t the time tha.t the said H. Stewart Jones entered 
upon the duties of the office of Clerk of said Court upon his 
appointment for the second term of said office. 
JO. Your Complainant avers; tberef ore, tha.t the said de-
fendant, American Surety ,Company, by virtue of its execu-
tion of said original bond for said first term of office of said 
H. Stewart Jones, as Clerk, and the acceptance of annual 
premiums thereafter for each year during· said two addi-
tional terms, as hereinabove set forth, has contracted, as 
surety for the faithful performance of the duties of said H. 
Stewart Jones during the three terms. aforesaid, a liability 
to Your -Complainant, the Commonwealth of Virginia, to the 
extent of riot exceeding the sum of $10,000.00 for each of 
said terms, or an amount in the aggregate not exceeding 
$30,000.00. . 
11. Your Complainant further shows unto Your Honor 
that said H. Stewart Jones, during· each of the three terms for 
which he was appointed, as aforesaid, did not faithfully dis-
charge his official duties of Clerk of the Supreme Court of 
Appeals of Virg'inia, ,but instead thereof said H. Stewart 
Jones during each of the said three terms of office as Clerk 
failed to discharge faithfully his duties as Clerk of the said 
Supreme Court of Appeals of Virginia, at Richmond, in that 
he received large sums of money for and on behalf, 
page 12 ~ and for the use and ·benefit of, the Commonwealth 
of Virginia, which it was his duty to pay into the 
treasury of said Commonwealth, but which the said H. Stew-
art Jones failed to pay into the said treasury, and which he 
unlawfully embezzled and converted to his own personal use 
and benefit. Said sums converted and embezzled bv the said 
H. Stewart Jones, as aforesaid, were the sum of ·$33,466.71 
during the term of six years beginning January, 1919; the 
sum of $27,395.45 during the term of six years beginning 
,January, 1925; and the sum of $20,317.50 during the term 
beginning· ,T anuary, 1931, which ended with his resignation 
on May 19, 1933; and although an aggregate of $81,179.66 was 
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embezzled by said H. Stewart Jones during the three official 
te1ms for which he was appointed, as aforesaid, and Com· 
plainant is entitled to a decree against said H. Stewart J on9s 
for that amount, Complainant was advised to demand, and did 
demand on Ma.y; 25, 1934, of the Defendant, American Surety 
Company of New York, the sum of $30,000.00, $10,000.00 
thereof being due ,by said Company by virtue of the afore-
said ,bond of January 22) 1919; $10,000.00 thereof being due 
by virtue of said compa.ny having received from the said H.. 
Stewart Jones surety bond premium payments during the en-
tire time o:fi the term for which he was appointed in January, 
1925; and $10,000.00 tl1ereof being- due by virtue of said com-
pany having received from. the said H. Stewart Jones surety 
ibond premium payments during that part of the term for 
which he was appointed in January, 1931, until his resigna~ 
tion on May 19, 1933. 
:1.2. A copy of the official bond of the said H. 
page 13 } Stewart Jones, as Principal, and American Surety 
Company of New York, as Surety, is herewith 
filed, marked Exhibit ''A'', and asked to be read as a pa.rt 
of this bill. 
13. Your Complainant further shows unto Your Honor that 
r-;aid H. Stewart ,Jones was indicted for misappropriation of 
Complainant's funds by the Hustings Court of the .City of 
Richmond, pleaded guilty thereto, and was sentenced to, and 
is now serving·, a term in the State penitentiary; and that 
the defendant, Edward T. Haynes, has been duly and legally 
~ppointed Committee of said H. Stewart ,Jones. 
14. Your Complainant, therefore, is advised that a court 
of equity will consider and treat as done that which oug·ht 
to have been done, and that, alt.hough the said defendant, 
American Surety Company, has not actually signed and exe-
cuted in writing the two new or additional bonds, aforesaid, 
which should have been executed, and premiums for which 
were paid to said defendant company hy Your Complainant, 
nevertheless, a. court of equity will adjudge the rights and 
liabilities of the parties in this proceeding· just as though 
the two said additional bonds l1ad actually been executed iu 
writing· and delivered to Complainant, and will grant and 
accord to the Complainant that protection which it was en-
titled to receive in consideration for the payments of the 
said annual premiums made by the said Complainant to the 
said Defendant, American Surety Company, as aforesaid. 
15. Your Complainant further avers that 1by reason of the 
institution of this suit it is entitled to the first 
page 14 ~ lien upon the fund which may be recovered in this 
causei either from the said Defendant Surety Com-
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pany, or from the said H. Stewart Jones, and avers further 
that the indebtedness of the said H. Stewart Jones to Your· 
Complainant1 in its own right, is in excess of the sum of' 
$50,000.00. However, Your Complainant is further advised 
that by reason of the failure of the said H. Stewart Jones to 
properly dis·cha.rge the duties of the said office, as aforesaid, 
private individuals, who have conducted litigation in the Su-
preme Court of Appeals of Virginia, and. who have deposited 
with the said H. Stewart Jones, for the printing of records 
and the payment of other costs, sums in excess of tlie amount 
actually used for that purpose, and who were entitled to re-
ceive refunds of sai.cl ~.xcess and liave not received the same, 
may be entitled to receive a part of the moneys recovered by 
this suit after the ·payment in full of Your Complainant'g 
claim. 
For as much, therefore, as Your Complainant is without 
remedy, save in a Court of equity w]1ere matters of this kind 
are alone properly cognizable and relieva-ble, Complainant 
prays that Edward T. Haynes, Committee of H. Stewart 
Jones, and American Surety Company of New York, a cor-
poration, be made parties defendant to this bill and required 
to make answer thereto, answer under oath, however, being 
waived; that a decree may be entered in favor of the Com-
monwealth of Virginia against the Defendant, Edward T. 
Haynes, Committee of H. Stewart Jones, for the sum of 
$81,179.66, with interest from date of the decree, and that 
the said Commonwealth may have a deeree against. 
page 15 ~ said Defendant, ... t\.merican Surety Company of 
New York, for the sum of $30,000.00, with interest 
from May 2?, 1934, until paid; that all proper process may 
issue; that 1f proper, a decree of reference be entered re-
ferrin,g· this cause to a Commissioner in Chancery to deter-
mine the proper distribution of the moneys recovered here-
under; that all proper orders and decrees be entered, and 
that Complainant may have such other and further relief, 
both general and special, as to equity may seem meet, and 
her cause may require. 
And sbe will ever pray, etc. 
COMMON,VEA.LTH OF VIRGINIA 
By Counsel. 
ABRAM P. STAPLES 
Attorney General 
EDWIN H. GIBSON 
Assistant Attorney General 
I 
I 
J 
I 
American Surety Co. of New York v. Commonwealth 47 
page 16 ~ COPY. 
AMERICAN SURETY COMP ANY 
OF NEW YORK 
Capital $5,000,000. 
KNOW ALL MEN BY THESE PRESENTS, That we, H. 
STEW ART JONES and AMERICAN SURE.TY COM-
P ANY OF NEW YORK, are held and .firmly hound} unto the 
COMMONWE'.ALTH 0]., VIRGINIA in tJ1e sum of TEN 
THOUSAND and 00/100 ($10,000.00) DOLLARS, for 
the payment whereof we bind ourselves, our heirs and 
personal representatives, jointly and severally, firmly by 
these presents, and we do hereby waive the benefit of the 
Homestead Exemption as to this oblig·ation, and any claims, 
rights or privileges to discharge any liability arising under 
this bond in any currency, claim or off.set other than legal 
tender of the United States. 
WITNE8S our hands and seals this 22nd day of January, 
1919. 
THE ·CONDITION OF THE ABOVE OBLIGATION IS 
SUCH, THAT WHEREAS H. STEW ART JONES has been 
duly appointed Clerk of the Supreme Court of Appeals of 
Virginia, at Ricl1moud, for the term of six years; now, there-
fore, if the said H. Stcwa rt .Jones shall faithfully discha.rg·e 
the duties of said office during· his continuance therein, then 
this oblig·a.tion shal1 he void and of no effect; otherwise to 
remain in full force and virtue. 
(Signed) H. STE,VART ,JONE.S (Seal) 
AMERICAN SURETY COMPANY OF 
NEW YORK· 
By (Signed) .JAMES H. PRICE 
Resident Vice President 
Attest: 
(.Signed) GEORGIE Vl. E.J.\fES 
Resident Assistant Secretary 
page 17 ~ At another day, to-wit: 
At a Circuit Court of the City of Richmond held in the 
Courtroom of tl1e City Hall thereof on Saturday, the 12tl1 
day of January, 1935, the following order was entered. 
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ORDER 
This day came the American Surety Company of New 
York, one of the respondents herein, by counsel, and moved 
that it be permitted to file its answer to the petition of the 
Commonwealth of Virginia heretofore filed. 
Upon consideration whereof, said respondent is permitted 
to file its answer, and said answer is accordingly filed. 
page 18 ~ ANSWER. OF AMERICAN SURETY COM-
P ANY OF NE\V YORK TO A BILL 0]1 
COMPLAINT EXHIBITED AGAINST IT AND AN-
OTHER IN THE ,CIRCUIT COURT OF THE CITY 
OF RICHMOND BY THE COMMONWEALTH OF 
VIRGINIA. 
This Respondent reserving to itself the benefit of all just 
exceptions to said bill, for answer thereto, or to so much 
thereof as it is advised tha.t it is material that it should an-
swer, answers and says: 
(1) That true it is that November 111, 1918, H . .Stewart 
.Jones, one of the defendants named in said bill, was duly 
and legally appointed by the Supreme Court of Appeals to 
the position of the Clerk of sa.id Court at Richmond for a 
term of six years, ·but this Respondent avers that said term 
under the order of appointment was to and did commence 
.January 1, 1919, and was to and did end December 31, 1924. 
That it is true that pursuant to the provisions and require-
ments of the statute of the State of Virginia in such cases 
made and provided, said H. Stewart Sones as principal and 
this Respondent as surety did Jan nary 22, 1919, execute and 
deliver an official bond in the penal sum of Ten Thousand 
Dollars ($10,000.00) payable to the Commonwealth of Vir-
ginia and conditioned as set out in said bill, but that before 
and as a condition prec<3dent to executing the said bond, this 
Respondent was advise?cl and believed that all proper audits 
of the accounts of said Jones had been made and that said 
accounts were in good condition, whereas Respondent is now 
advised, believes and the1·efore cba.rges that at that time no 
audit had been made of the accounts of the said 
page 19 ~ .Jones, which fact was wen known to the complain-
ant, and that the said ,Jones was then in default. 
In the circumstances, Respondent is advised and submits that 
it incurred no liability to the complainant or otherwise un-
der· and by reason of hnving executed said bond of ,January 
22, 1919. 
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(2) That this Respondent makes no denial of the matters 
set out in the second paragraph of said bill, except that your 
Respondent a.vers that said new term commenced January 
1, 1925, and ended December 31, 1980. · 
(3) That not only is it true as alleged in the third para-
graph of said bill tl1at this Respondent failed to execute a 
new bond for the second term of said Jones, but this Re-
spondent avers that there was no duty upon it to execute 
such bond, and this Respondent avers that it was never re-
quested so to do, nor was any application for such bond ever 
made to this Respondent, or to its agent, and this Respondent 
never executed such bond. 
That true it is that said Jones did make annual payment 
of premium as set forth in said bill, but this Respondent 
avers that said payments were made with the intent and for 
the sole purpose of continuing the obligation of said bond 
of .January 22, 1919, and that the bills for said premiums 
as rendered to said Jones by this Respondent so specified 
in terms; that, accordingly, ,by no stretch of the imagina-
tion, could said payments be considered to have created a 
new bond or any additional liability- on this Respondent; 
that, therefore, your Respondent denies that the legal and 
equitable effect of the payment of such premiums 
page 20} was such as is alleged in said ·bill. 
( 4) That this ResJ>ondent admits that the said 
.Jones, after his appointment for said second term, entered 
upon the performance of and continued during that term to 
}Jerform tl1e duties of Clerk of said Court at Richmond, but 
your Respondent denies that before entering upon the per-
formance of said duties said Jones paid any premiums, and 
calls for strict proof thereof. 
(5) Nor does this Respondent make any denial of the mat-
ters set out in paragrnph 5 of said bill, except that Respond-
cmt avers that ~aid appointment was made November 22, 
1930, for a term of six years to begin ,January 1, 1931, and 
to end December 31, 19R6. 
(6) That not only is it true as alleged in paragTa.ph 6 of 
said bill tl1at this Respondent failed to execute a new bond 
for tl1e third term of ~mid ,Tones, but this Respondent avers 
that there was no duty on it to execmte such ,bond, and this 
Respondent avers that it was never requested so to do, nor 
was any application for such bond ever made to this Respond-
ent or to its agent, and this Respondent never executed such 
bond. 
Tha.t it is true that said ,Tones did make annual payment 
of premium in the years 1931, 1932 and 19:-13, but this Re-
50 Supreme Court of Appeals of Virginia 
spondent denies that the said Jones made any such paymeut 
for the years 1934, 1935 and 1936, as set forth in said bill. 
This Respondent avers that the said payments were made 
with the intent and for the sole purpose of continuing the 
obligation of said bond of J nnuary 22, 1919, and that the bills 
for said premiums as rendered to said Jones by 
page 21 ~ this Respondent so specified in terms; that, ac-
cordingly, by no stretch of the imagination, could 
said payments be considered to have created a new bond or 
any additional liability on this Respondent; that, therefore, 
your Respondent denies that the legal and equitable e:ffec.t 
of the payment of such premiums was such as is alleged in 
'3aid bill. 
(7) That this Respondent makes no denial of the matters 
set forth in the seventh paragraph of this ·bill. 
(8) That this Respondent admits that under the custom 
and, practice of the said American Surety Company of New 
York, and so far as it is advised of other surety companies 
engaged in business in the State of Virginia, the payment 
of annual premiums each year during the continuance of the 
term of the officer to his surety company constitutes all the 
consideration or charge made for so much of tl1e liability of 
said officer during said term as that for which his surety may 
be responsible, but this Respondent avers that before an of-
ficial ,bond can be executed by its agent, or any one in its be-
half, there are certain prerequisites such as the making of a 
formal application by the individual to be bonded. Your 
Respondent avers that neither for his second nor his third 
term did said .Tones make application to it or its agent; that 
had sueh application been made to the agent of the C.Ompany 
in the City of·Richmond, it would have ,been sent to New York 
to the Home Office of this Respondent for action, inasmuch 
as its local agent in Richmond did not have authority to 
execute such bond. That, in event said applica-
page 22 ~ tion had been made, it would l1ave been this Re-
spondent's right and privilege to require satisfac-
tory assurance that the accounts of said Jones were in good 
condition and that all liability under' its bond of January 22. 
1919, ba.d been terminated. That had such right been exer-
cised by this Respondent, it would have become evident, as 
complainant well knows, tl1at said Jones was in default and 
that no reputable company would execute a bond as suretv in 
his behalf. w 
(9) That this Respondent denies, tl1erefore, the averment 
set forth in paragraph 9 of said bill tl1at the legal effect in 
a court of equity of the transactions set forth in ·said bill 
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and the payment of said premium to this Respondent was 
the same a.s though the said .Jones and this Respondent had 
at the beginning of the last two terms of said Jones executed 
two new and separate bonds. 
That this Respondent is not informed and does not know 
whether as set out in said bill during the first term of his 
office as Clerk of the Supreme Court of Appeals, the said 
Jones failed to discharge the duties of said office faithfully 
and failed to pay over to the Commonwealth of Virginia the 
sum of Thirty-Three Thousand Four Hundred and Sixty-Six 
Dollars and .Seventy-One Cents ($33,466.71'), or any other 
moneys which were properly due it. This Respondent, there-
fore, calls for strict proof of this allegation. As above set 
forth herein, this Respondent denies tha.t it is liable to said 
Commonwealth of Virginia, or to any other party whatsoever, 
• in any amount on account of the defalcation, if any, of said 
Jones. 
page 23 ~ (10) That this Respondent denies the conclu-
sions set forth in paragraph 10 of said bill and 
denies that it is liable as set forth in said paragraph 10, ejther 
on account of its execution of said origfoal bond or on any 
account for losses incurred during said Jones 's two addi-
tional terms of office. 
(11) That this Respondent is not informed as to the mat-
ters set forth in paragraph 11 of said bil1 and the ref ore de. 
nies the same and calls for strict proof of each and every 
item thereof. 
(12) That this Respondent concedes that the copy of the 
original bond filed with said bill is true and correct. 
(13) That so far as this Respondent is informed, the mat-
ter set forth in paragraph 13 of said bill is true, ·but calls 
for strict proof by the complainant of eacl1 and every item 
thereof. 
(14) That this Respondent denies the conclusions set forth 
in para.graph ,l:4- of said bill, but, on the other hand, is ad-
vised and believes that there is no liability upon it on account 
of any of the claims set forth in said bill, and accordingly 
this Respondent pravs that it may be hence dismissed with 
its proper costs in this behalf expended. 
(15) That as to the matters set forth in paragraph 15 of 
said bill, 'this R.espondent is informed and believes that in 
addition to said claim of the Commonwealth of Virginia, 
there are claims of many individuals, many of whom are citi-
zens of this State, whose names nre known to the 
page 24 ~ complainant but are unknown to your Respond-
ent. Your Respondent is advised that if it is liable 
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at all on said bond, or under said alleged state of facts, it 
may be lia,ble to such individuals and therefore cannot safely 
make any payment unless all persons entitled to sue upon said 
bond are ,before the Court. Respondent, therefore, prays 
that the complainant may be compelled by proper amendment 
to the bill filed in this cause, or otherwise, to make as par-
ties defendant thereto all persons known to it who may have 
a claim under said bond, or under said alleged state of facts, 
and may likewise make as parties defendant under the de-
scription of unknown parties all parties who may have a 
claim under said bond, or under said alleged state of facts, 
and that the Court mav ascertain and determine in this cause 
the rights of all persons and the liability, if any, to them 
under said bond. 
. (16) That this Respondent avers that if said Jones was 
g;uilty of the defalcations charged, or any part thereof, such • 
defalcations were known almost immediately, or should have 
been known almost immediatelv to the fiscal officers of the 
Commonwealth of Virginia. Ii thereupon became the duty 
of said Commonwealth to acquaint anyone whom it might 
have considered to be the surety of said Jones with the fact 
of the defalcation. If, as alleged, the Commonwealth con-
sidered this Respondent to be li8!ble as surety of said Jones, 
then it became the dutv of the Commonwealth forthwith to 
inform this Respondent of the alleg·ed defalcations. Thia 
duty the ·Commonwealth neglected, indeed grossly neglected, 
· to perform, and the Commonwealth having so 
page 25 ~ failed to perform this duty cannot now properly 
ask the assistance of a court of equity. 
(17) This R.espondent avers that if the defalcations 
charged in the hill are correct, then certain of them took place 
between January l, 1919, and January 22, 1919, and there-
fore at the time the bond was executed by this Respondent 
there was a default; so tl1at whe11; said Jones as agent for the 
Commonwealt11 paid the first and subsequent premiums on 
account of said bond, a fraud was committed on this Respond-
ent, by which fraud the Commonwealth now seeks to profit 
at the expense of your Respondent. 
(18) That this Respondent avers that insofar as the bill 
seeks to recover for alleged defalcations during the second 
and third terms of said Jones as Clerk, the said claim is 
within the Statute of Frauds (Code 1919, See. 5561) in that 
it seeks to charge this Respondent upon a promise to answer 
for the debt, default or misdoings of another, and it seeks 
to charge this Respondent upon implied agreements that are 
not to be performed within a year. Your Respondent re-
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iterates its allegation that it neither executed a bond for 
either the said second or third terms or. any portion thereof, 
nor did it orally or otherwise agree to execute any such ,bond 
-0r to be liable as though it had executed such ·bond. 
And now having fully answered, this Respondent prays to 
he hence dismissed with its reasonable and proper costs in 
this behalf expendecL 
AMERICAN SURETY COMP ANY OF 
NEW YORK 
hy Counsel 
WELLFORD & TAYLOR 
DENNY & VALENTINE, p. d .. 
page 26} At another day, to-wit: 
At a Circuit Court of the City of Richmond held in the 
Courtroom of the City Hall thereof on Saturday, the 21st day 
of November, 1936, the following decree was entered. 
DECREK 
This day came the Respondent, American Surety Company 
of New York, by counsel, and caine also the Complainant, by 
the Attorney General, and the Respondent, Edward T. 
Haynes, Committee of H. S. J one-s, in person. 
Whereupon, said Respondent, American Surety Company 
of New York, tendered the sum of $11,475.00 evidenced by 
its certified check for that amount drawn on the Chase Na-
tional Bank of tbe City of New York, paya:ble to Walker C. 
Cottrell, Clerk of this Court, in full payment, satisfaction 
and settlement of the claim asserted against it by the Com-
monwealth of Virginia in its Bill of Complaint filed herein. 
And thereupon, the Commonwealth of Virginia did ex-
pressly waive any objection to the fo1m of tender or its right 
to insist upon a tender in leg·al tender, but did reject said 
tender as p~ym.ent in full of its claim asserted in said Bill 
of Complaint, but stated that it would consent to the same as 
a payment on account of the indebtedness of American Surety 
Company of New York as the same might ·be ultimately de-
termined. 
And, thereupon, American Surety Company of New York, 
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without waiving its right to insist t]1at said sum 
page· 27 ~ so tendered is the full amount due by it on aecount 
of the claim asserted in said Bill of Complaint, 
but expressly in~isting upon same? did move tha.t it 'E!e :per-
mitted to pay sa.1d sum, representing $10,000.00 m prmc1pal 
amount with interest thereon at 6% per annum from May 
25. l934, the date of the :first demand made upon it to the 
date hereof into Court on account of its liability on the claim 
asserted in the Bill of Complaint herein. 
Whereupon, the Court doth a.djudge, order and decree that 
said motion be granted and that the American Surety Com-
pany of New York Jle permitted to make said payment into 
Court as aforesaid and that the check be delivered to Walker 
C. Cottrell, Clerk of this Court, the same to be treated and 
considered as a payment .by said American Surety Compan:v 
of New York on account of its liabilitv on the claim asRert.ed 
in the Bill of Complaint herein and without prejudice to its 
right to insist that said payment fully satisfies the whole of 
its o bliga.tion on account of said asserted claim, but never-
theless, without prejudice to the right of the Commonwealth 
of Virginia to insist upon its full claim against the Respond-
ent as alleged in said Bill of Complaint. 
And thereupon, the said check having been delivered to 
the said Walker C. :Cottrell, Clerk of this Court, the said 
Walker C. Cottrell is directed to endorse the same for deposit 
to the credit of the Court in this matter and to deposit the 
same in the Central National Bank of Richmond, Virginia, 
to the credit of the Court in this matter, taking therefor acer-
tificate of deposit which he is directed to file with the papers 
in this cause. 
page 28 } At another day, to-wit: 
At a Circuit Court of the City of Richmond held in the 
Court room of the City Hall thereof on Saturday, the fat 
day of October, 1938, the following decree was entered. 
DECREE. 
This cause came on this day to be heard upon the papers 
formerly read, and thereupon the Commonwealth of Virginia, 
by the Attorney General, suggested to the Court that, since 
the institution of this suit, the term of confinement of H. 
Stewart Jones in the Virginia State Penitentiary has ex-
pired, and that he has completed the service of his~ sentence, 
and, upon motion of the Commonwealth, it is ordered and 
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decreed that this suit hereafter continue against the said H. 
Stewart· Jones in his own rig·ht, and this proceeding as to 
Edward T. Haynes, Committee of H. Stewart Jones, is dis-
continued as to the said Edward T. Haynes in his capacity 
of Committee of the said H. Stewart Jones. And there-
upon oame'the said H. Stewart Jones in person and entered 
his appearance as defendant to the bill of the Commonwealth 
of Virginia heretofore filed in this cause. 
'' . 
page 29 ~ .At another day, to-wit: . 
.At a Circuit Court of the City of Richmond held in ~th~ 
Court room of the· City Hall thereof on Saturday, the 25th 
day of May, 1940, the f oll?wing decree was entered. 
DECRE,E. 
This cause came on to be heard this 25th day of May, 1940, 
upon the papers formerly read and the decrees heretofore 
entered, and upon the motion of the complainant for leave 
to file a supplemental bill herein for the purpose of reviving 
this cause as to J. Herbert Mercer, Sheriff of the City of 
Richmond and as such .Administrator of H. Stewart Jones~ 
deceased, and it appearing to this Court that heretofore tlie 
complainant exhibited her bill against Edward T. Haynes~ 
Committee of H. Stewart Jones, and the .American Surety 
Company of New York, Surety, for the purpose of obtain-
ing, amongst other things, a decree in favor of the Com-: 
monwealth of Virginia. against the defendant, Edward T. 
Haynes, Committee of H. Stewart Jones, for the sum of 
$81,179.66 with interest from the date of the decree and a 
decre~ against the d~f endant, American Surety Company of 
New York, for the sum of $30,000.00 with interest from May 
25, 1934; to which said bill the said defendants answered; 
and other proceeding·s were had, as by the same proceeding·s 
now remaining in this Court will appear; and thereafter this 
Court ordered that said proceedings be discon-
page 30 ~ tinned as to Edward T. Haynes in his capacity as 
Committee of H. Stewart Jones, and that the pro-
ceeding·s; thereafter continue against tbe said H. Stewart 
.Jones in his own rig·ht; that the said H. Stewart Jones came 
in person and entered his appearance as defendant to the 
bill of complaint theretofore filed in said cause; that before 
any further proceedings were had in the same ca.use. the 
said H. Stewart Jones died intestate; and that ,J. H~rbel't 
Mercer, Sheriff of the City of Rfohmond, w.as appointed ad-
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ministrator of. the estate of H. Ste~,,.art j ories; it i~ ordereq 
that . leave to file said supplemental bill be, aiid the saine is 
h~r~~y, g-ra~ted, ~rid said bin fa accoi·~ing·iy filed;. a~d it. f~~r:-
ther app~armg thf:l,t the defendant, J. :S:erbert Mercer7 Sher1ff 0£ the City of Rtchlllorid and as SUyh Administrator as afore-
said, has beeri drily. served with the process of summons of 
tnis Court, has app~ar~d and pres~#te4 :hi~. aris,v_er to. said 
supplemental bill, which answer is hereby filed, anct the de-
fendant, American Surety_ Company: of. New Y orl~, ,having 
appeared and offered no objection to said supplemental oi1I; 
it is ordered that the . s~id suit an4 procee~ings do stand re-
vived against J. :S:erb.ert :Mercer, Sheriff~ of the City _of Rich-
mond anq. a~. such Adminis~rator af ofesa~d, .. ar,i:l saicf. Ameri-
can Surety Company of New Yoi~k, and shall thereafter pro-
ceed against them and be in t.he ~ame condition they were at 
the time of the death of II. Stewart Jones; and all parties 
being befor~ t]l~. C.01;1rt this cause is taken from rules, dock-
eted and set for hearing. 
page 3i ~ strP·PtEMENTAL BiLL. 
To the Honorable j tilien Gunn, Judge of the said Court: 
. Your compiainaut, .the Commonwealth of Virginia, respect-fully represents unto Youi· Horior: . 
(1) That heretofore your complainant filed a bill of com-
plaint iii this Court against Edward T. Hnynes,-:Committee 
of H. Stewart Jones, and the American Sui·ety Company of 
New York, Surety, praying; amongst other things, tllat a 
decree may be entered in favor of the Comrri.onwealth of Vir-
giriia ag·ai;..st the defendant, Edward T. Hayries; Committee 
of H. Stewart Jones, for the suin of $8.1;179.66 with interest 
from the date of the decree; and that the_ said Coinmoriwealtli 
1ria.y have a decree .against . the defendant, .. the American 
Surety Company of New Y orlt, for the sum of $30;()00.00 witl1 
interest from May 25, 1934. To which said bill the said de-
fendants rins,vered, and other proceedings wer.e had, as by 
the same proceedings now i·emaining in this Court will ap-
pear. .. 
(2) And your corriplairiant further repres.ents that .tliere-
H fter this Court ordered . that said proceedings be discon-
thiued as to Edward T. Haynes, iri his~capacity of Commit-
tee of said H. Stewart ,J ories, .and that the proceedings there-
after continue agairist the said H. Stewart Jones _iri his own 
right; and that said H. Ste,vart ,Tones came :in person .and 
entered liis appearance as defendant to the bill· of ·complaii1t 
theretofore filed in said cause. 
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·. . { 3 j j\.nd, your . c9mpiaiiiaiit Jiirth~r repres~~ts 
pag·e 32} that .before the s~i4 caus,e was brqright .on to. a 
hearing, to-wit: on the 18th dav of October, 1!;39, 
the said H. Stewart Jones depiirted this iife ieaving no fast 
~gr .~n4, tes~~nn~~t~. an~. t~.E,t,t. o~ .. \~fi~. ?5),.1940, pb,e Chanc~ry 
qourt _o{ th~ C1,ty .o.f R1chriioll:d,. V~rg1p1~ appo1n~~q.. ~ .. )ler:-
bert Mercer, S1ier1ff of the City of Rwhinond, V1rgm1a, .ad-
1~nistrator of the estat~ of the said. H. Stewart Jones; and 
o_rder.ed said l·. ~~~be.rt. Mercer. t.o takel intq. his posses~iq~ 
the estate of the said H. Stewart ,Jones, the value and amount 
of which your complainant is not advised. . 
( 4) Arid your coinpiainant is advised that, the said suit 
havi~g 3:ba~ed a.s _to Hi.~ said_.~- ~t.ew:3:rt Jones by the ~e~,t~1 
of the said lL ~tcwart Jones, she is entitled to have. the 
same i·evived against the said ,J. Herbert Mercer, as admin-
istrator aforesaid, ancl restored to the condition in which it 
was at the time of the death of the said H. Stewart Jones. 
Yoiir ~~~pl~f~jiiit th~re~oi:~ .. P~.ays that ~pe ~ay b~, gi:a#ied 
leave .to file this her supple:inerital_ qi11 ~A .sa.id pa-µ~e.; t~~t 
the said J. Herbert Mercer, as admm1strator aforesaid, may 
be. mad~. a .J?a . .r ty der~ndant .heret. 0., as well, also, as to the 
~aid orjginal bill, :and may l>e r~quired to answer the same 
btit not under oath, answer uncler oath being expresslv 
''Y;~~vecl; i t~~t pr~r.rfr, .~r~~es~ ,fas#~;. ~.nd ~hat the said suit 
ma.y be revive? alid)1'~()~e.ed aga~~~t tl~r· said J. Herbert Mer· 
cer and the said American Surety Company of New York and 
l1e restored to the same. condition t]iat it was in a~ the time 
of the death of the sa1c1. li. Stewart j ones; and that yoiir 
complainant be granted such other relief as the nature of 
this case may i·equihi 
; ! ~ " . \ - { : . . . • .' 
COMMONWEALTH OF VIRGINIA 
By Counsel. 
ABRAM P. STAPLES, 
Attorney Grneral of Virginia 
counsel. 
})age 33} ANSWE}i OF J. 1ft1:u:aiin:t.T .MERCE!-i, .AJ)_MIN-
. . . ISTRA~OR, OF,H. STEWART /ONES, D~-
CEASED. TO A 13lLL FILED AGAINST HIM AND 
OTHERS BY THE COMMdNWE.A.LTli OF Vl~-
GINIA AND TO A BILL OF COMPLAINT ]iILED 
AGAINS.T tDWi\.RD _T~ tIAYNms, cbM~fITTEE OF 
H. STEWART JONES AND 0.THER.S BY THE COM-
NIONWEAtTH OF VIRGINIA. 
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This respondent reserving to lii~self µie benefit o_f all just 
exceptions to the said bill of co~plaint, for answer thereto,. 
or to so much thereof as he is advised that it is material he 
sh~:mld an.~wer, answers and says: . , .. 
(1)' That it is true that he was appoint"ed admi~istrat~r 
of the- estate of H. Stewart Jones, deceased, on April 30,. 
1940. . 
(2) That he has received into· his hands no assets of 'tlic-
estate of H. Stewart Jones and has no.t disbui·sed any of such 
assets. · · . ~ , · · · 
(3) That he knows nothing as to the truth or falsity con-
cerning any of the a~legations contained in the bill of com-
plaint filed by the Commonwealth of Virginia against Ed-
ward· T. Haynes, Committee of H. Stewa1·t ,Jones, and The 
American Surety Company of Ne~ r ork. . 
your respondent the ref ore prays full protection for th~ 
estate of H, Stewart Jones, and now having fully answered, 
this respondent prays to be hence dismissed with his costs. 
in his behalf expended. 
'Page 34 ~ 
. J. HERBERT MERCER .' 
.J .. Herbert Mercer, Sheriff of the City 
of Ric4tnond, Yirginia, and as such Ad-
ministrator of the Estate of H. Stew-
art J on~s, . deceased. 
On the same day, to-wit: _ . 
' . . 
., .. , . ' . 
.At a Circuit Court of the City of Richmond' held in the 
Cottrtroom of the City Hall thereof the following order was 
entered. 
ORDER. 
This day came the Commonwealth of Virginia and the 
American Surety Company of New York, by their counsel, 
and J. Herbert -Mercer, Sheriff of the City of Richmond and 
as such Administrator of the Estate of H. Stewart ,Tones, 
in person, and asked leave to :file their stipulation of facts 
to be considered bv thP Court to the same extent as if such 
facts set forth therein had been proven upon the record by 
the testimony of witnesses and the introduction of docu-
menta.ry evidence. Upon consideration of which it is or-
dered that said stipula.tion is filed, the right being reserved 
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to the parties to the cause to introduce such further evi-
dence, pro or and depositions upon the issues as may be 
proper. 
page 35 } The following stipulation of facts was duly en-
tered into by a.nd between counsel for the Com-
monwealth of Virginia and counsel for the .American Surety 
Company of New York and J. Herbert Mercer, Sheriff of the 
City of Richmond and as such Administrator of the estate of 
H. Stewart Jones, deceased, and was filed in this cause and 
made a part of the rec-0rd by decree of Court entered in said 
cause the 25th day of May, 1940. 
Teste, this 13th day of June, 1941. 
JULIEN GUNN 
Judge. 
STIPULATION. 
For the purposes of the above mentioned case, and for 
the settlement of the issues therein involved, and particu-
larlv for the settlement of those issues which involve the 
question of the liability, if any, of the .L.\merican Surety Coin-
pany of New York and the extent of tha.t lia:hility, it is stipu-
lated by and between the parties hereto as follows : 
1. By an order duly entered in the Order Book of the Su-
preme Court of Appeals of Virginia at Staunton on Sep-
tember 15, 1903, the defendant, H. Stewart Jones·, was ap-
pointed Clerk of said Court a.t Richmond to succeed George 
K. Taylor, deceased, for the remainder of his term, and en-
tered into bond in the penalty of $10,000 with the def end--
ant, American Surety Company of New York, a::; 
page 36 ~ surety. A copy of the said order of the- Court and 
of the said bond is hereby attached, marked ''Ex-
hibit No. 7. '' The foregoing order, together with the cop~· 
of said bond spread upon the order book, appears in Order 
Book 33, page 49, of the Supreme Court of Appeals of Vir~ 
gfoia at Richmond. 
2. That on ,January 14, 1907, the Supreme Court of Ap-
peals of Virginia appointed the said defendant, H. Stewart 
.Tones, as Clerk of said Court at Richmond, for a term or 
six years as shown by the order of said Court appearing- in 
Order Book 34, page 88. A copy of said order is hereto 
attached, marked ''Exhibit No. 8." 
60 Supreme Court of Appeals of Virginia 
3. That on January 15, 1907, as appears from Order Book 
34, page 90, of said Court, the defendant, H. Stewart Jones, 
as principal, and the .American Surety Company of New 
York, as surety, executed and presented to the Court an of-
ficial bond of the said Clerk, a copy of which said bond wa.s 
spread upon said order ,book, and also a copy of which is 
hereto attached, marked '' Exhibit No. 9. '' 
4. That, as appears from Order Book 36, page 106, the 
Supreme Court of Appeals of Virginia, on January 22, 1913, 
entered an order appointing the said defendant, H. Stewart 
J.ones, as Clerk of said Court at Richmond, for a term of six 
years beginning January 22, 1913. A copy of said order is 
hereto attached, marked '' Exhibit No. 10. '' 
page 37 ~ 5. That on January 23, 1913, a~ appears from 
Order Book 36, page 108, of said Court at Rich-
mond, there was presented by the said defendant, H. Stewart 
Jones, to the Court an official bond in the penalty of $10,000, 
with the defendant, American Surety Company of New York, 
as surety. A copy of said bond was spread upon said order 
book and a. copy of same is hereto attached, marked '' Exhibit 
No. 11." 
6. That there was attached to the original of said bond, 
a copy of which was spread upon said order book, as afore-
said, a. certified copy of a power of attorney purporting- to 
authorize the execution of said bond on behalf of the de-
fendant, American Surety Company of New York, a copy of 
which said power of attorney is hereto attached, marked '' Ex-
hibit No. 11.2.'' 
7. That on November 11, 1918, as appears from an order 
entered in: Order Book 38, page 151, of the Supreme Court 
of Appeals of Virginia at Richmond, the said Court ap-
pointed the said defendant, H. Stewart Jones, Clerk of said 
Court at Richmond for a term of six years beginning Janu-
ary, 1919. A copy of said order is hereto attached, marked 
'' Exhibit No. 13.'' 
8. That the said H. Stewart Jones, as Clerk, and the Ameri-
can Surety Company of New York, as surety, did execute 
under date of ,January 22, 1919, and did deliver on J'anuary 
24, 1919, to tbe office of the Auditor of Public Accounts of the 
Commonwealth of Virginia, an official bond of the 
pag·e 38 ~ said defendant, H. Stewart ,Jones, as Clerk of said 
Court, duly executed by the American Surety 
Company of New York by James H. Price, Resident Vice-
President,. and Georgia W. Emes, Resident Assistant Secre-
tary, a copy of which said bond is attached hereto, marked 
"Exhibit No. 14." 
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9. That attached to the said bond mentioned in paragraph 
8 above were certain powers of attorney and certificates ac-
companying same, copies of which are hereto attached, marked 
"Exhibit No. 15." 
10. That on January 9, 1925, as appears from Order Book 
39, page 416, of the Supreme Court of Appeals of Virginia 
at Richmond, the said Court appointed the said defendant, 
H. Stewart Jones, Clerk of said Court at Richmond, for a 
term of six years beginning January, 1925, a copy of which 
said order is hereto attached, marked ''Exhibit No. 16". 
10-A. That no record is to ,be found and so far as the par-
ties hereto are advised no record ever existed concerning an 
application for, execution of or approval and acceptance of 
a bond given or to be given by the defendant, H. Stewart 
Jones, and t]ie American Surety :Company of New York for 
the term of six years beginning January 1, 1925. 
LL. That, as appears from Order Book 40, page 541, of the 
Supreme Court of Appeals of Virginia at Richmond, on No-
vember 22, 1930, the said Court appointed the. said defendant, 
H. Stewart Jones, Clerk of said Court at Rich-
page 39 } mond for a term of six years, beginning January 
1, 1931, a copy of which said order is hereto at-
tached, marked "Exhibit No. 17." 
11-A. That no record is to be found and so far as the par-
ties hereto are advised no record ever existed concerning 
the application for, execution of or approval and acceptance 
of a bond given or to be given by the defendant, H. Stewart 
.Jones, and American Surety Company of New York for the 
term of six yea.rs beginning January 1, 193,1. 
12. That tl1e orders, copies of which are hereto attached 
and marked "Exhibits Nos. 7, 8, 9, 10, 11, 12, 13, 16 and 17," 
are the orders, and all the orders, of the Supreme Court 
of Appeals of Virginia, concerning the appointment of H. 
Stewart Jones as Clerk of said Court, found by a diligent 
search of the or<ler books of said Court. 
13. That on May 19, 1933, the Comptroller of the Common-
wealth of Virginia sent by mail to the American Surety Com-
pany of New York a. letter, a copy of which is: attached hereto 
and marked ''Exhibit No. 18.'' On Ma.y 25, 1934, the Com-
monwealth of Virginia, by its Attorney General, sent to the 
American Surety Company of New York a letter, a copy of 
which is attached hereto and marked "Exhibit No. 19." Each 
of these letters was received by said American Surety Com-
pany of New York. The defendant reserves the right to ob-
ject to the introduction of these letters on the ground of their 
immateriality. 
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page 40 ~ 14. That during the month of January, 1925, and 
in each and every year thereafter, up to and includ-
ing the year 1933, the defendant, American Surety Com-
pany of New York, did render to the said H. Stewart 
Jones, as Clerk of the Supreme Court of Appeals of Virginia 
at Richmond, an annual statement upon the same form as 
shown by "Exhibits Nos. 5 and 6" filed with the deposition 
of William A. Collins, said form being filled in to show Home 
Office number as 35822 A, and otherwise substantially as 
shown in said Exhibits, in the amount of $25.00 for premium 
upon tbe sa.id official bond of the said H. Stewart Jones, as 
Clerk of said Court, and that said H. Stewart Jones did, was 
rea.sonable promptness and punctuality, pay each and all of 
Raid statements so rendered to him during each and every year 
from 1925 to 1933, both inclusive, a.nd that the amount of 
said annual premiums so pa.id by the said defendant, H. Stew-
art Jones, was exactly the same amount which he had paid 
annually from 1919 until January, 1925, to-wit, the sum of 
$25.00 per year, and that, if the said defendant, American 
Surety Company, had, as surety, written an official bond in 
the sum of $10,000 on the said H. Stewart Jones, as Clerk 
of said Court, in January, 1925, and a like paper in January, 
1931, and if said bonds had been accepted by the Common-
wealth the amount of the annual premium which said Ameri-
can Surety Company would have charged would have been 
exactly the same as was actually paid to said Surety Com-
pany, to-wit, the sum of $25.00 per year. 
pag·e 41 ~ 15. That on January 22, 1919, H. Stewart Jones 
made written application to American Surety 
Company of New York to execute as his surety the bond at-
tached hereto marked "Exhibit No. 14'', an original carbon 
copy of which application is attached hereto and marked ''Ex-
hibit No. 20. '' The said H. Stewart Jones was not called 
upon to answer all the questions set forth in the application, 
for the reason that for many years the American Surety Com-
pany had been acting as his surety and prior to the making 
of said application had been furnished with this data. On 
execution by tl1e said ,Tones and by the said surety company 
of the bond attached hereto and marked "Exhibit No. 14", 
the Richmond office of said surety company assig·ned to said 
bond the Richmond, Virginia, Agency No. 4785, it being the 
custom of the Richmond office at that time to assign the Rich-
mond number to all bonds written through that offic.e. Tho 
original application executed by the said Jones, together with 
the carbon copy thereof, attached hereto and marked "Ex-
hibit No. 20," was sent by the Ric.hmond Office to the Dis-
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trict Office of the American Surety Company in W asbington, 
D. C., which office assigned to the bond the permanent ·bond 
No. 35822-A. The Washington District office then sent the 
original application to the home office of the American Surety 
Company in New York City and it advised the Richµiond 
Office of the permanent number assigned to the bond. It was 
the practice of the surety company thereafter in all its cor-
respondence and tram;actions in connection with a bond, 
whether between any offices of the surety company or be-
tween an office of the surety company and the 
page 42 ~ principal in the bond to refer to the permanent 
bond number so assigned. 
The home office of the American Surety Company in New 
York City had, prior to the institution of this proceeding, 
destroyed the original :-1pplication executed by said Jones in 
accordance with a practice of destroying records after a long 
number of years. 
The terms and conditious of applications, if any, executed 
bv said Jones in connection with the other bonds mentioned 
in this stipulation and appeaT'ing in the Exhibits attached 
hereto cannot now be ascertained. 
16. It is further stipulated that H. Stewart Jones never 
served upon American Surety Company, or otherwise fur-
nished it, at its office, or elsewhere, competent, written, legal 
evidence ( or indeed any evidence) of its discharge from its 
liability by virtue of its execution of the bond hereto attached 
marked '' Exhibit No. 14,'' or so far as can now be toltl of 
any of the other bonds mentioned in this stipulation, a.ncl 
appearing· in the Exhibits attached hereto. 
17. Each of the parties hereto expressly reserves .the right 
to object to the materi::tlity, relevancy or admissibility as 
proper evidence of any of the facts set forth in this Rtipu la-
tion. 
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COlV[MON\iVEALTH OF VIRGINIA 
Bv ABRAM P. STAPLES 
.. Attornev General 
J. HERBERT MERCER, . 
Sheriff, etc., and as Aclmr. of the estate 
of H. Stewart Jones 
AMERICAN SURETY COMP ANY OF 
NEW YORK, Surety 
By COLLlNS DENNY, JR. 
WELLFORD & TAYLOR 
Counsel. 
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Virginia: 
In the Supreme Court of Appeals, held at the Court House 
thereof, in the City of Staunton, on Tuesday, the 15th day 
of September, 1903. 
George K. Taylor, late Clerk of this Court at its place of 
session at Richmond, ha'\"ing departed this life, the Court 
proceeded to elect his successor for the remainder of the 
time for which he was appointed; and the vote being taken 
viva voce in open Court .Judges Keith, 0a.rclwell, Harrison 
and Whittle voted for II. Stewart ,Jones, and so the said H. 
Stewart Jones was appointed Clerk of this Court at Rich-
mond for the said unexpired term. 
Thereupon the said H. Stewart Jones presented to the 
Oourt a bond for the faithful performance of the duties of 
his said office as Clerk, which, being acknowledged by him 
and the American Surety Company of New York, by William 
A. Pratt, its Vice-President, the said bond is approved by 
the Court and ordered to be recorded as follows : 
Know all men by these presents, that we, H. Stewart Jones 
and the American Surety Company of New York, are firmly 
bound unto the .Commonwealth of Vit-ginia in the sum of Ten 
Thousand Dollars ($10,000.00), for the true paymen~ whereof 
. we bind onrselves, our heirs and personal repre-
l)age 45 ~ sentatives jointly and severally firmly by these 
presents, and we do hereby waive the benefit of 
the Homestead Exemption as to this obligation, and any 
claims, rights or privileges to discharge any liability arising· 
nnder this bond in any currency, claim or offset other than 
legal tender of the United States. 
Witness our hands and seals this the 15th day of Septem-
her, 1903. 
The condition of the above obligation· is such that wherea~ 
H. Stewart .Tones has been duly appointed Clerk of the Su-
preme Court of Appeals of Virg-inia at Richmond to fill out 
the unexpired term of Oeorge K. Taylor, deceased, late Clerk 
of said Court at said place of session; now, therefore, if the 
said H. Stewart .Jones shall faithfully discharge the duties 
of said office during· his continuance therein, then this ob-
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ligation shall be void and of no eff eQt, otherwise to remain 
in full force and virtue.. · 
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H. HTEWART JONES (Seal) 
AMERICAN SURETY COMPANY OF 
NE,V YORK 
By: WM. A. PRATT (Seal) 
Vice-President 
Atteste! 
CHAS. M .. EAST 
Assistant Secretary 
"EXHIBIT NO. 8" 
Monda.y, .January 14, 1907 
The Court proceeded to appoint n Clerk at this place of 
-session, and the vote heing· given viva voce, Judg·es Keith, 
Cardwell, Buc1ianan, Harrison and "\Vhittle voted for H. Stew-
~rt Jones, and thereupon the said H. Stewart Jones was 
unanimously appointed Olerk of this Court's place of session 
for six years. 
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Tuesday, January 15, 1907. 
H. Stewart Jones, wl10 has been a.ppointed Clerk of this 
Court for six years, this day presented to the Court a bond 
for the faithful performance of the duties of said office of 
Clerk, which was acknowledged by the said H. Stewart Jones 
and the American Surety Company of New York, by B. Ran-
dolph Wellford, its Resident-Vice President, which bond if 
approved by tl1e Court, ordered to be recorded, and is as fol-
lows: 
"Know al1 men by the~e presents, that we, H. Stewart 
Jones and the American Surety Company of New York, are 
iirmly bound unto the Commonwealth of Virginia in the sum 
of Ten Thousand Dollars ($10,000~00) for the payment where-
of be bind ourselves, onr. heirs and personal representatives, 
jointly and severally, firmly by these presents, and we do 
11ereby waive the benefit of the Homestead Exemption as to 
this obligation, and any claims, rights or privileges to dis· 
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charge any liability arising under this bond in any currency,. 
claim or offset other than legal tender of the United Sta.tes. 
Witness our hands and seals this the 12th day of January,.. 
1907. 
The condition of the ahove obligation is E1uch that whereas 
H. Stewart Jones has been dnly appointed Clerk of the Su-
preme Court of Appeals of Virginia at Richmond 
page 48 ~ for the term of six years; now, the ref ore, if the 
said H. Stewart .. Tones shall faithfully discharge 
the duties of said office during his continuance therein, then 
this obligation shall be void and of no effect, otherwise, to 
remain in full force and virtue. · 
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H. ST~JWART JONES (Seal) 
AMERICAN SURETY COMP ANY OF 
NEW YORK 
By B. RANDOLPH w·ELLFORD (Seal) 
Resident Vice-President 
Attest: 
ROBERT LE MASURIER 
Resident Assistant Secretary. 
"EXIDBIT NO. 10" 
Wednesday, January 22, 1913. 
The Court proceeded to appoint a Clerk at this place of 
session, and the vote being given viva voce Judges Keith, 
Cardwell, Buchanan, Harrison and Whittle voted for H. Stew-
art Jones, and the said H. Stewart J-0nes was unanimously 
elected a.nd appointed Clerk of this Court at this place of 
session for six years, beginning- ,January 22, 1913. 
page 50 ~ "EXHIBIT NO. 11" 
Thursday, January 23, 1913. 
H. Stewart Jones who has been appointed Clerk of this 
Court for six years, this day presented to the Court a bond 
for the faithful performance of the duties of said office of 
Clerk. to-wit: 
'' Know all men by these presents, that we, H. Stewart Jones 
nnd the American Sure(\T .Company of New York, a.re firmly 
American· Surety Co. of New York v. Commonwealth 67 
bound unto the Commonwealth of Virginia in the sum of Ten 
Thousand Dollars ($10,000.00), for the payment whereof we 
bind ourselves, our heirs and personal representatives, jointly 
and severally, firmly by these presents, and we do hereby 
waive the benefit of the Homestead Exempt.ion as to this ob-
ligation, and any claims, rights or privileges to discharge. any 
liability arising under this bond in any currency, claim or 
offset other than legal tender of the United States. 
Witness our hands and seals this 22nd day of Jan nary, 
1913. 
The. condition of the above obligation is sueh, that whereas 
H. Stewart Jones has been duly appointed Clerk of the Su-
preme Court of Appeals of Virginia a.t Richmond for the 
term of six years ; now, the ref ore, if the said H. Stewart 
Jones shall faithfully discharge the duties of said office dur-
ing his continuance therein, then this · obligation 
page 51 ~ shall be void and of no effect, otherwise to remain 
in full force and virtue. 
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H. ST.EWAR,T JONES (Se~l) 
AMEHICAN SURETY COMP ANY 0~, 
NEW YORK 
Bv GEORGE N. SKIPWITH (Seal) 
.. Attorney in fact.'' 
"EXHIBIT NO. 12" 
AMERICAN SURETY COMP ANY 
OF NEW YORK 
CAPITAL AND SURPLUS OVER $6,000,000. 
LIMITED POWER OF ATTORNEY 
KNOW ALL MEN BY THESE PRESENTS: 
That the AMERICAN SURETY COMP ANY OF NEvV 
YOR.K, a corporation of the State of New York, of No. 100 
Broadway, in the City of New York, in said State, has made, 
constituted and appointed, and by these presents does here-
by make, constitute and appoint GEORGE N. SKIPWITH its 
true, suflfoient and lawful attorney, with full power and au-
thority to make, execute and deliver, for it, in its name and 
in its behalf, as surety, at RICHMOND, VIRGINIA, afore-
said, bonds, undertakings or obligations as follows: That 
certain bond in the sum of TEN THOUSAND ($10,000.00) 
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DOLLARS required of H. STEW ART JONES, as Principal, 
for his office as Clerk of the Supreme Court of Appeals of 
Virginia at Richmond, hereby giving its said attorney full 
power and authority t.o do everything whatsoever requisite 
and necessary to ,be done for the purpose of making, execut-
ing· and delivering such obligations as fully as the officers of 
said AMERICAN SUR}J':PY COMP ANY OF NEW YORK 
could do if personally present, and hereby ratifying and con-
firming all that its said attorney shall lawfully do 
page 53 ~ or cause to be done by virtue hereof, but reserving 
to itself full power of substitution and revocation. 
IN WITNESS WHEREOF, the said AMERICAN 
SURETY COMPANY OF NEW YORK has caused its cor-
porate seal to be hereunto affixed and these presents to be 
duly executed by its proper officers at the City of New York, 
on this 3rd day of January, ] 913. 
(Seal) 
AMERICAN SURJJTY COMP ANY OF 
NE,V YORK, 
By F. W. LAFRENTZ 
President. 
Attest: 
H.B. ZEVELY 
Secretary. 
At a regular meeting of the Executive Committee of the 
AMERICAN SURETY COMP ANY OF NEW YORK, held 
at the office of the ,Company at No. 100 Broadway, i~ the City 
of New York, on the seventh day of May, 1902, the following 
resolution was adopted: 
"R,ESOLVED, That the President, or one of the Vice-
Presidents, and the Secretary, or one of the Assistant Sec-
ret.aries, or one of the Attorneys, be and they hereby are au-
thorized and empowered to make, execute anc;l deliver, in be-
half of the Company, unto such person or persons as they 
may from time to time select, its power of attorney constitut-
iue: and appointing· ea.ch such person its Attorney in Fact, 
with full power and authority to make, execute, attach its 
corporate seal thereto, and deliver, for it, in its 
page 54 ~ name and in its behalf, as surety, such bonds, un-
dertaking·s or obligations as may be required, the 
nature or class of the bonds, undertaking·s or obligations so 
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authorized to be in each case specified in such wwer of At-
torney .. " · 
State of New York, 
County of New York, ss.: 
I. H .. B .. Zevely, Secretary of the AMERICAN SURETY 
COMP ANY OF NEW YORK, hereby certify that I have com-
pared the foregoing resolution with the original thereof, as 
recorded in the Minute Book of said Company, and that the 
same is a correct and true transcript therefrom, and of the 
whole of said original resolution.. 
Given under my hand and the seal of the Company at the 
City of New York., this 3rd day of January, 1913. 
H.B. ZEVELY 
(Seal) Secretary .. 
State of New York, 
City and County of New York, ss. ! 
On this 3rd day of .January, in the year 1913, before me 
personally came F1. W. Lafrentz to me known, who, being by 
me duly sworn, did depose and say: That he resides in 
Brooklyn, New York; that he is President of the American 
Surety Company of N cw York, the Corporation described in 
and which executed the a.hove instrument; that he knows the 
seal of said Corporation; that the seal affixed to said instru-
ment is such corporate seal; that it was affixed to 
page 55} said instrument by order of the Board of Trus-
. tees of said Corporation; and that he signed his 
name thereto by like order .. 
(Seal) H. A. REISS 
State of New York, 
Notary Public, Queens County, 
Certificate filed in New 
York County. 
My commission expires March 
30, 1913. 
County of New York, ss.: 
H. M:. GOFF being duly sworn, says: That he is an As-
sistant Secretary of the American Surety Company of New 
York; that said Company is a corporation duly created, ex-
isting and engaged in business a.s a surety company under 
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and by virtue of the laws of the State of New York, aml 
has duly complied with all the requirements of the laws of 
said State applicable to said Company, and is duly qualified 
to act as surety undeT su(lh laws. That said Company has. 
also duly complied with and is duly qualified to aet as surety 
under the Act of Congress of August 13, 1894, entitled '' An 
Act rela.tive _to'recognizances, stipulations, bonds and under-
takings and to allow certain corporations to ,be accepted a;; 
surety thereon;'' that the within is a true copy of the last 
statement of the assets and liabilities of said Company a~ 
rendered pursuant to section 4 of said Act of Congress ; that 
said statement is true and that said American Surety Com-
pany of New York is worth more than $6,000,000 
page 56 ~ over and above all its debts and liabilities and such 
exemptions as may be allowed by law. 
H.M.GOFF 
Subscribed and sworn before me this 14th day of January, 
1913. 
(Seal) 
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E.A.FARRELL 
Notary Public, New York County,. 
No. 7, Register's Office, New 
York County No. 3002. 
Certificate filed in all 
Conn ties. 1 ' 
"EXHIBIT NO. 1.3n 
Monday, November 11, 1918 
The Court proceeded to appoint a Clerk at this place of 
session, and the vote being given viva voce, Judges Whittle, 
Kelly, Sims, Prentis and Burks voted for H. Stewart Jones, 
and the said H. Stewart Jones was unanimously elected and 
appointed Clerk of this Court at this place of session for six 
years beginning January, 1919. 
page 58 ~ "EXHIBIT NO. 14" 
Al\1:ERICAN SURETY OOMP ANY 
OF NEW YORK 
Capital $5,000,000. 
KNOW .A.LL MEN BY THESE PRESENTS, That we, H. 
STEW ART JONES, and AMERICAN SURETY COM-
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PA.NY OF NEW YORK are held and firmly bound unto the 
COM1\'10NWEALTH OF VIRGINIA in the sum of TEN 
THOUS.AND AND 00/100 ($10,000.00) DOLLARS, for the 
payment whereof we bind ourselves, our heirs and personal 
representatives, jointly and severally, firmly by these pres-
ents, and we do hereby waive the benefit of the Homestead 
Exemption as to this obligation, and any claims, rights or 
privileges to discharge any liability arising under this bond 
in any currency, claim or offset other than legal tender of 
the United .States. 
WITNES.S our hands and seals this 22nd day of Jan., 
1919. 
THE CONDITION OF THE ABOVE OBLIGATION IS 
SUOH, THAT WHEREAS H. STEW ART JONES has been 
duly appointed Clerk of the Supreme Court of Appeals of 
Virginia, at Richmond, for the term of six years; now, there-
fore, if the said H. STEWART JONES shall faithfully dis-
charge the duties of said office during his continuance therein, 
then this obligation shall be void and of no effect; otherwise 
to remain in full force and virtue. 
(Seal) 
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(Signed) H. STEWART JONES (Seal) 
AMERICAN SURETY COMP ANY OF 
NE:W YORK 
By (Signed) JAMES H. PRICE 
Resident Vice President 
Attest: (Signed) GEORGIE W. E,MES 
R.esident Assistant Secretary 
"EXHIBIT NO. 15'' 
Extract from the Record Book of the Board of Trustees of . 
the AMERICAN SURE.TY COMP ANY OF NEW YORK. 
The first meeting of the Board of Trustees of the AMERI-
CAN SURETY COMP A.NY OF NEW YORK, after the an-
nual Stockholders' meeting, was held at the office of the Com-
pany, No. 100 Broadway, ~ew York City, on Tuesday, Janu-
ary 15, 1918, at twelve o'clock noon. 
"The Secretary read the report of the Nominating Com-
mittee as follows : 
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'' Xo the Board ~f Trustees, 
''Al\!ERICAN SURETY _OOMPA.L~Y OF NEW YORK. 
'' Gentlemen : 
''The Committee appointed by the Executive Committee 
of this Company, at their meeting held Tuesday, December 
11, 1917, for the purpose of nominating $ * «= Officers of the 
.Corp.pany, * * * for the ensuing year and until t~eir succes-
sors are elected, beg leaye to report as follows: 
"vVe nominate for • * * 
Place R~sident Vice Presidents Resident Asst. Secretaries 
Richmond, B. Rand Wellford 
Va. Philip S. Powers 
• 
''WHEREUPON, it was 
Otis M. Alfriend 
G. W. Emes 
P. B. Watt 
Philip S. Powers 
• 
"RESOLVE-D, -That the Secretary he iiuthorhmd to cast 
one ballot on behalf of the Trustees present, for the 
page 60. ~ members of the Executive Committee, Finance 
Committee, Committee on Accounts, Committee on 
Capital Box, Officers and Counsel, as recommended by the 
No~inating Committee for the ensuing year and until their 
successors are elected; which was done, and thereupon the 
aforementioned persons were declared to have been unani-
mously elected to their respective offices for the ensuing year 
and until their successors are elected. 
'' The following resolution was adopted : 
''RESOLVED, That the Resident Vice Presidents be and 
they hereby are, and each of them is hereby, authorized and 
empowered to execute and to deliver and to attach the seal 
of the Company to any and all obligations for or on behalf 
of the Company, such obligations, however, to ·be attested 
in every instance by a Resident Assistant Secretary." 
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State of New York, 
County of New York, ss. 
I, W. H. Riley, 4ssistant S~cretary of the AM.EaUC.AN 
~URETY COMP ANY OF NEvV YORK, do hereby. certify 
that I have compared the foregoing extracts and transcripts, 
from the Record Book of the Board of ·Trustees ·of the AMER-
TC.A:N SURETY COM·P .ANY OF NEW YORK, with the 
original record of said Bo~rd, and that the same are correct 
extracts and transcripts therefrom as they appear of recor(l 
and are set forth and contaiJ?.ed in said Record Book; and I 
· further · certify· that I have compared the fore-
page 61 } going resolutions with the originals thereof, as 
recorded in the Minute Book of said Company, and 
do certify that the same is a cori·ect and true transcript 
therefrom, and of the whole of said original resolutions; ·and 
that the said resolutions J:,.ave not been revoked or rescinded. 
Given under my hand and the seal of the Company, at 
the City of New York, this ·23r~ ·d~y of J~nuary, 1918. 
(Seal) 
W. H. RILEY 
Assistant Secretary. 
Extract from the Rerord Book of the Executive Commit-
tee o.f the AMERICAN SURETY COMP ANY OF NE"W 
YORK 
'' A meeting of the Executive Committee of the AMERI-
CAN SllU.ETY COMPANY OF NE"W YORK was held on 
the 3rd day of September, 1918. 
''The following resolution was adopted: 
"RESOLVED, that James H. Price, of Richmond, Va., be 
and he is hereby constituted and appointed a Re~ident Vice 
President of this Company .at the town or city aforesaid, 
with full power and authority to execute and deliver any and 
all surety bonds and undertakings, for or on behalf of this 
Company, in its business and in accordance with its charter; 
such bonds and underta~ing~ to have in every instance, how-
ever, the seal of this Company affixed thereto, and to be at-
tested by the signature of a Resident Assistant. Secretary of 
this :Company.'' · · 
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County of New Y <=>rk, ss .. : 
I, M. P. pqughlin, Assistant Secretary of the AMERICAN 
SURETY COMP A.i~Y OF NEW Y:ORK, do hereby certify 
that I hav~ cnmpared the foregoing extracts and transcripts, 
from the Record Book of the Executive Committee of t.he 
AMERIO.AN SURETY COMP ANY OF .NEW YORK,, with 
the original record of said Executive Committee, and that 
the same are correct extracts and transcripts therefrom as 
they appear of record and are set forth and contained in saicl 
Record Book; and I further certify that I have compared the 
forego in~ resolution with the original the1·eof, as reco1·ded 
in the Mmute Book of said Company, and do certify that the 
same is a correct and true transcript therefrom, and of the 
whole of said original resolution; and that the said resolu-
tion has not been revoked or rescinded. 
Given under my hand and the seal of the Company, at the 
City of New York, this 3rd day of September, 1918. 
(Seal) 
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M. P. COUGHLIN 
Assistant Secretary. 
"EXHIBIT NO. 16" 
Friday, January 9, 192-5. 
The Court proceeded to appoint a Clerk at this place of 
session, and the vote being· given viva voce, Judges Sims, 
Prentis, Burks, West and Campbell voted for H. Stewart 
Jones, and the said H. Stewart Jones was unanimously 
elected and appointed Clerk of this Court at its place of ses-
sion at Richmond for a term of six years beginning January, 
1925. 
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Saturday, November 22, 1930. 
The ,Court proceeded to appoint a Clerk at its place of ses-
sion here, and the vote being given 1Jiva, voce, Chief Justice 
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Prentis, and Justices Campbell, Holt, E.pes, Hudgins, Greg-
ory and Browning voted for H. Stewart Jones, and the said 
H. Stewart Jones was unanimously elected and appointed 
Clerk of this Court at its place of session at Richmond for 
Rix years beginning January 1, 1931. 
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:May 
Nineteenth 
1933 
American Surety Company of New York, 
State-Planters Bank & Trust Company Building, 
Richmond, Virginia. 
Attention: Mr. Brady 
Gentlemen: 
This is to notify you that the Auditor of Public Accounts 
of Virginia has been requested to audit the accounts of H. 
Stewart Jones, Clerk of the Supreme Court of Appeals at 
Richmond, and that if the audit should disclose a shortage in 
the account of Mr. Jones with the Commonwealth, your com-
pany will be called upon to make good such shortage to the 
extent of the penalty of the bond. 
Yours very truly, 
erc-b 
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American Surety Company of New York, 
State-Planters Bank Building·,. 
Richmond, Virginia. 
Comptroller. 
May 25, 1.934. 
Re: Bond of H. Stewart ,Jones, Clerk of the Su-
preme Court of Appeals of Virginia. 
Gentlemen: 
On the 22nd da:y of .J mma.ry, 1919, the American Surety 
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Company of New York executed, as surety, a bond in the sum 
of $10,000, conditioned that H. Stewart Jones would faith.;. 
fully discharge the duties of the office of the Clerk of the ,Su~ 
preme Court of Appeals of Virginia during his continuance 
therein for a term of six years. 
In January, 1925, upon the expiration of his term, this bond 
was ag·ain renewed, and also in January 1931. 
You are hereby advised and notified that an audit of the 
books and accounts of the said H. Stewart Jones, showing re-
ceipts and disbursements, and the handling of funds which 
came into his hands in the official capacity of said Clerk, has 
been concluded and reveals a shortage in the accounts of the 
said ·Clerk amounting to $81,534.93 more than he was able 
properly to account for, and that the result was a defalcation 
and breach of duty on the part of the Clerk to properly ac-
count for the monies coming into his hands as such. 
You are further advised that it is the contention of the 
Commonwealth of Virginia that at least $10,000 of the amount 
of defalcation occurred during the first term covered by your 
original bond, and at least $10,000 of said defalcation oc-
curred during the second term covered by your first renewal 
of said ~ond, and also at least the sum of $10,000 thereof oc-
curred during the last term of office covered by the eecond 
renewal of your said bond. 
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demand upon you for the surri of $30,000 by rea-
son of your oblig·ations incurred in the execution of the orig·i-
nal bond, and the two renewals thereof. 
There is on file at this office a copy of the repol't of the 
auditoi·s made after an examination of the papers, books and 
accounts of the said H. Stewart tT ones, Clerk, whi<.•h report 
r;hows in detail the items going to make up said total defalca-
tion and shortage. Same is available for your inspection &ud 
examination upon request. 
APS:NSE 
Copy to 
By 
Yours very truly, 
COMMONWEALTH OF VIRGINIA 
Attorney General 
American Surety Company of New York, 
New York, N. Y. 
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page 68 } FOR STATE, COUNTY, TOWN, VILLAGE OR 
OTHER MUNICIPAL OFFI-
CERS OR EMPLOYEES 
(NOT U. S. A. EM-
PLOYEES) 
Form F and C 539 Re-
amended 20M 
Bond No. 35822-A 
General Agency at ........ . 
General Agency App. No ... . 
General Agency Bond Reg. 
No. 4785 
Serial Bond No ... Form ... 
Period .... 19 .. to ... .i9 .. 
Inc. or Dec. Cert. A No ..... 
Credit Agency at Richmona, 
Virginia 
Amount $10,000.00 Rate, % 
Premium per annum $25.00 
( If bond issued for one 
year, fill in this space) 
Premium per term $ 
(If bond issued for a differ-
ent term than one year, 
fill in this space.) 
Interim_. Receipt or Tempo-
. rary Bond No. 
Period Jan. 22, 1919 to Jan. 
22, 1925 
RICHMOND, VA., AGENCY NO. 4785 
APPLICATION FOR BOND 
of the 
AMERICAN SURETY COMP ANY OF NEW YORK 
Principal Offices, 100 Broadway 
Capital $5,000,000. 
PLEASE ANffWER ALL QUESTIONS ]N THIS APPLI-
CATION 
Application of H. Stewart 
Jones 
Office Cierk of the Supreme 
Court of Appeals of Va. 
(,Give title and state whether 
elected or appointed) 
Date Jan. 22, 1919. Employer Commonwealth of Virginia 
Term begins Jan. 22, 1919, Term expires Jan. 22, 1925 
Effective date of bond 1-22-19 Amount of bond $10,000.00 
in favor of Commonwealth of Virginia 
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EACH OF THE FOLLOWING QUESTlONS MUST BE 
ANSWERED SPECIFICALLY. 
1. What is your full name T H. Stewart Jones Lineage or 
Birth (viz: Ame dean, English, French & ) .American 
2. Where and when were you born f Place Columbus, Ga .. 
Date Marc~-gl, .1867 
3. I~ foreign ~ril, how long resident in the United States~? 
Since ........... . 
(Date) 
page 69 ~ 4. If not now a citizen of the United States, then 
of what country Y 
5. If a naturalized citizen of the United States, give date of 
naturalization, where, and in what Court. . 
Date ...... in ............ Court .at ............... . 
(Name of Court) (Place and State) 
6. Present locality: of residence 1131 West Franklin St., 
Richmond, Va. How long a resident of said city or town? 
Since about More than 16 years 
'7. Are you Single? Are you Married Ye~ .A.re you A 
Widower? Number of children 2 How many self-sup-
porting and live apart from you Y O How many with 
you7 2 
If others depend upon you for support give names. 
8. How long have you occupied the office for which this 
bond is required? 
9. What yearly income will you receh:e from your office f 
( State whether salary of fees) 
10. If any other allowances will be made to you, or salary 
is subject to any deductions, state particulars. 
lla. State whether the duties of your office include the col-
lection of taxes ( delinquent or otherwise) or the cus-
tody of public moneys of the county, district or anv po-
litical body " 
llb. If the bond is desired for a tax collector, give the exact 
or the approximate amount of the tax roll 
12. Are you responsible for the proper performance of their 
official duties by any of your official subordinates Y If 
so, give the names and duties of each such subordinate 
and state fully the amount of bond which you require 
or receive from each. If any are not bonded, so state 
13. At what times are your official accounts subject to ex-
amination and by whom is the examination made 7 
14. When and by whom were vour accounts 
page 70 ~ last examined, and were they found cor-
rect? · 
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15. What is your present business? 
16. Will you continue therein or receive an income from 
that or other sources, besides your official compensa-
tion! 
Estimated total ( including official) annual income, $ 
17. Do you own house in which you live1 Do you own other 
real estate V 
Conservative valuation of your real estate in excess of 
mortgages or other liens $ 
Conservative valuation of your personal property after 
deducting loans thereon, or other equities therein $ 
18. Have you ever been bankrupt or insolvent? 
Did you ever compromise your liabilities with credi-
tors? 
NOTE. If discharged from, or still under liabilities in-
curred through being bankrupt or insolvent, or if either 
or both of the questions are answered ''Yes,'' state par-
ticulars in separate confidential letter to company. 
19. Do you occasionally engage in purely speculative or 
hazardous transactions, such as stocks, grain, oil or rea I 
estate? 
Have you ever been in arrears or default in your pres: 
ent or any previous employment? 
NOTE,. If either question is affirmatively answered, 
give particulars in separate letter to the company. 
20. Give particulars and amount of debts you owe or lia-
·bilities you are under, of judgments or otherwise, stat-
ing whether you arc endorser or surety for any one, 
and to what extent 1 
21. Have you hitherto given security? If so, please give 
names and addresses of your bondsmen, and state why 
discontinued. 
22. Do you now furnish security in addition to 
page 71 r that herein ·applied for 1 If so, what kind, 
and to what extenU 
23. Have you ever applied to any other source for a bond? 
If so, state when and to whom, and whether successfuJ. 
TO AVOID DELAY IN ISSUANOE OF BOND AN-
SWER QUESTIONS 24 AND 26 STRICTLY IN AC-
CORDANCE WITH THE REQUIREM,ENTS. 
24. Please fill in the following· blanks, g-iving dates of your 
employments and names of your employers during· the 
past ten years, and showing· places of residence even 
if not employed continuously during- that period. 
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Fro1n To Employed At In Service 
What Date W,Jiat Date As Address of Under 
25. 
26. 
If your life is insured, state for what amount, for whose 
benefit, kind of policy, and in what Company. 
Please giye particulars respecting parents and nearest 
relatives, as follows: 
Name of Jfath.er 
Name of Mother 
Business 
Address 
Address 
a. Names and addresses of brothers and sisters. 
b. Near est relatives and addresses, for reference if de-
sired. 
27. Please give below the names and address of persons, 
not less than six (preferably eight, because all may not 
reply to inquiries) of intelligence and good standing·, 
householders where possible, for Referees, who have 
had personal acquaintance with you, and who are not 
related to you. In no case, however, should a per-
page 72 ~ son be named who is a partner, or one of the firm, 
or an officer of the employer in whose favor the 
bond herein applied for is to be made. 
1. 
2. 
3. 
4. 
5. 
6. 
7. 
8. 
Name Occ·u,pation Post Office Address 
It is agreed by the undersigned that the statements con-
tained in the foregoing application are true; that the appli-
cant will immediately pay the surety, at its office, No. 100 
Broadway, New York City, $25.00 for executing said bond and 
continuing· the same in force until the 22nd day of January, 
1920, and $25.00 on the 22nd dav of January in each year 
thereafter until the applicant shall serve upon the surety at 
its said office, competent, written, legal evidence of its dis-
charge from such suretyship and from all liability by reason 
thereof. 
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That the acceptance by the Surety Company of this agree-
ment or of additional security or of premiums or other com-
pensation for its suretyship shall not in any way q.pridge, 
def er or limit its rights, privileg·es or immunities as surety 
which it might otherwise have, or create against it. any lia-
bility which would not otherwise exist. 
I do also agree that said Surety Company may decline to 
become surety for me upon the bond hereinbefore applied 
for, or any other bond or obligation, and that it may cancel 
or withdraw from such bond, if executed, or any other bond 
or obligation it may execute for me, or any renewal or con-
tinuation thereof; and I do also expressly relieve 
p~ge 73 } said Surety Company and all others from disclos-
ing· or furnishing any information it may have 
obtained concerning me or my affairs, and do also relieve 
said Surety Company from any compliance with any provi-
sions of any laws concerning the disclosure of any knowledge 
or information which may have been obtained concerning me 
or my affairs, and do release or discharg·e said Surety Com-
pany, and every person, association, firm or corporation fur-
nishing it with any information concerning me or my affairs 
from any and all liability or responsibility under or by rea-
son of any of the provisions of any of said laws, and from 
any and all claims, demands, causes of action and damages 
that may have, or purport to have, arisen by reason of any 
such laws, or any amendments thereof, or supplements 
thereto. 
Signed and sealed J anua.ry 22nd, 1919. 
Signed, sealed and delivered in the presence of : 
GEORGIE ,v. EMES H .. STEWART JONES (Seal) 
(Seal) 
State of Virginia 
City of Richmond, ss. ! 
On the 22nd day of January, 1919, before me personally 
appeared H. Stewart Jones to me known and known to mP 
to be the person described in and who executed the foregoing 
instrument and he thereupon acknowledg·ed to me that he 
executed the same. 
My comm~ expires 11-16-21 .. 
GEORGIE W. El\f.E-S 
Notary PubHc 
g.2 Supreme Court of Appeals of Virginia 
Within application received at the agency of the American 
Surety Company of New York at ..... on the ..... day of 
••••••••••••• •t 19. . . . · 
page 74 t References Mailed 
Additional Ref er-
. · ences Requested 
E. G. S. Mailed to Employer 
TO THE AGIDNT: 
References Duplicated 
Received and Mailed 
Returned Completed 
If this application is received through your hands, you will 
please advise fully all you know regarding fhe applicant, his 
qualifications, moral and financial standing in the community, 
business ability, physical defects or marks of identification. 
Give all pertinent facts, writing fully, in pencil if you wish, 
saving a separate letter unless you prefer otherwise. (To 
hasten matters this may be filled out by a Banker if not by the 
Agent.) 
Note·: If this application is not properly signed and ac-
knowledged before a Notary Public, or other competent officer, 
it will be necessary to return this blank to you for completion. 
(The foregoing application is referred to as Exhibit #20, 
but original Exhibit is not so marked. Walker C. Cottrell, 
Clerk.) 
page 75 } At another day, to-wit: 
At a Circuit Court of the Citv of Richmond held in the Court 
room of the City Hall thereof on Tuesday, the 12th day of N ()-
vember, 1940, came A. C. Williams, a Notary Public, and filed 
the deposition of William A. Collins taken qn September 26, 
1938. 
page 76 ~ Virginia: 
In the Circuit Court of the City of Richmond. 
Commonwealth of Virginia 
v. 
Edward T. Haynes, Committee of H. Stewart ,Jones, and 
American Surety Company of New York. 
The depositions of William A. Collins and <.>thers, taken l)e-
f ore A. C. Williams, a notary public in and for the City of 
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William A. Collins. 
Richmond, in the State of Virginia, at the office of the Attor-
ney General of Virginia, in the State Library Building, Rich-
mond, Virginia, on the 26th of September, 1938, at 11 o'clock 
A. M., by agreement of plaintiff and defendants and by waiver 
of notice by H. Stewart Jones individually; to be read as evi-
dence in the above styled case on behalf of the plaintiff. 
Present: Abram P. Staples, Esq., for the plaintiff. 
Collins Denny, Jr., and J. McD. Wellford, Esqs., for the de-
fendant American Surety Company of New York. 
page 77 ~ WILLIAM. A. COLLINS, 
a witness introduced in behalf of the plaintiff, being 
first duly sworn, deposeth and saith as follows: 
DIRECT ·EXAMINATION. 
By Mr. Staples: 
Q. Mr. Collins, state your name, age, residence and occupa-
tion. 
A. William A. Collins; 5406 Grove Avenue; deputy auditor 
to the Auditor of Public Accounts for the State of Virginia. 
Q. How long have you · been employed in the office of the 
Auditor of Public Accounts 7 
A. Six and a half years. 
Q. Were you employed in the office of the Auditor of Public 
Accounts to make an audit of the books of Mr. H. Stewart 
tTones, former clerk of the Supreme Court of Appeals and an 
examination into the status of his accounts with the Common-
wealth of Virginia? 
A. Yes, sir. 
Q. Did you do that work personally t 
A. Yes, sir. 
Q. I hand you a sheet of paper with the following· heading: 
'' Analysis of Shortage of H. Stewart Jones, Ex-
page 78 ~ Clerk for Three Terms of Office 1919-1924, .1925-
1930, and 1931-1933'' and I will ask you to please 
examine that paper and state whether or not the figures s]10,·vn 
thereon are correct ? 
Mr. Denny: Counsel for .American Surety Company reserve 
the right to move to strike the paper just handed Mr. Col-
lins, if they be so advised, for the reason the paper purports 
to be a summary of an audit rather than the audit itself. 
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William A. Collins. 
A. Yes, to the best of my knowledge and belief. 
Q. Did you prepare that statement yourself! 
A. I prepared this statement from the audit which I had 
previously prepared. 
Q. I will ask you to please file this as Exhibit No. 1 with 
your testimony. 
A. I do. 
Note: Filed and marked Exhibit No. 1. 
Q. I wish you would examine that statement and say 
whether or not the shortage thereon shown for the term of 
office beginning in 1919 and ending in 1924. is in excess of $10,-
000.00 and, if so, state the amount of said shortage for said 
term. 
A. Yes, sir; the amount is $33,466.71. 
Q. I wish you would make the same statement with refer-
ence to the term beginning in 1925 and ending in 1930. 
A. Yes, sir ; the amount is $27,395.45. 
page 79 ~ Q. And also the same statement with reference 
to the term beginning in 1931 and ending with Mr. 
Jones' resignation on May 19, 1933. 
A. Yes, sir; the amount is $20,387.15. 
Q. Will you please state the nature of the figures entered 
under the column headed '' Excess Fees'' for each of these 
terms? I mean what transactions do they represent Y 
A. The excess fees are the amounts for each calendar vear 
in excess of the amounts for compensation and expense al-
lowed to the clerk by the State Fee Commission. 
Q. These were fees which were in excess of the amount that 
the clerk was entitled to retain under the provisions of law 
applicable during the time covered by these entries? 
A. Yes, sir. 
Q. This statement shows, does it not, that during the term 
from 1919 to 1924 Mr. Jones retained in his possession and 
failed to pay into the State Treasury excess fees which he had 
received amounting to $17,589.52; is that correct? 
A. Yes, sir. 
Q. And for the next term beginning 1925 and ending 1930 
the statement shows such excess fees to amount to $11,044.98; 
is that righU 
A. Yes, sir. 
page 80 ~ Q. What is the amount of such fees for the years 
1931 and 1932 and up to May 19, 1933 f 
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William A. Collins. 
A. $5,158.85. 
Q. Will you please give the amount of writ taxes which were 
collected by Mr. .Jones in his official capacity as clerk and 
which were not paid by him into the Commonwealth during the 
1919-1924 term? 
A. $51.30. 
Q. And for the next term 1925-1930 I believe it shows he 
overpaid $22.80; is that correct f 
A. That is caused by the fact that we could not find a rec-
ord in the clerk's office of having collected these fees, although 
he paid them into the State. So we credited his account. 
Q. State the amount of such writ taxes for the last three 
years of his service. 
A. $131.64. 
Q. The :figures under the column h~aded '' Binding Records'' 
represent what type of indebtedness from Mr. Jones to the 
Commonwealth f 
A. With each writ tax collected the statute required that 
50c be collected for binding the record. These records were 
bound and paid for by the State and the clerk retained the 50c 
per record collected. 
Q. Will you give the totals for each separate term t 
A. 1919 through 1924, $426.50; 1925 through 
page 81 ~ 1930, $402.00; 1931 through May 19, 1933, $149.50. 
Q. Now will you explain the en tries under the 
column headed "Printing Records"? 
A. For printing records the clerk collected from each liti-
gant the amount of the cost for printing such record, the bills 
]1aving previously been approved by the clerk and the then 
Auditor of Public Accounts, who settled in full. The clerk 
failed to reimburse the State Treasury for the amounts shown 
in the column headed '' Printing Records''. 
Q. These records were printed and the printer was paid out 
of tl1e State Treasury for that work; is that correct f 
A. Yes, sir. 
Q. And the clerk was supposed to reimburse the State for 
the amount it had paid out for having the record printed? 
A. Yes, sir. 
Q. Will you state the amount of the shortage with reference 
to each term under that heading? . 
A. 1919 through 1924, $15,399.39; 1925 through 1930, $1.5,-
971.27; 1931 through May 19, 1933, $14,947.16. 
Q. I hand you here a paper ~onsisting of a number of dif 7 
f erent sheets and schedules which purports to be a report of 
I 
8.6 Supreme Court of Appeals of Virginia 
.William .A. Collins .. 
the Auditor of Public Accounts to the Governor of Virginia, 
dated October 13,. 1933, showing in detail the re-
page 82 ~ su}ts of the Auditor's examination of the accounts 
. · of. H. Stewart Jones, Clerk. Did you prepare this 
audiU · 
A. Yes, sir. 
Q. Are the figures contained in that audit correct ·y 
A. To the best of my knowledge and belief no figures were 
entered in this audit that were not absolutely proven from the 
records. 
Q. Did you personally check the figures with all the records 
yon examined? 
A. I checked and rechecked every figure that went into the 
audit. 
Q. What records did yon examine in connection with tbis 
auditf . 
A. We not only checked every available record in the clerk's 
office, but for the cost of printing we made a complete audit 
of all figures in the office of the Richmond Press pertaining to 
any work whatsoever done by the Richmond Press for the 
Supreme Court of Appeals. We also checked in the disburse-
ment division as well as the receipts division of the Auditor of 
Public Accounts, now the Comptroller's office, of every trans-
action transpiring in connection with the clerk's office of the 
Supreme Court of Appeals for the period covered· by this 
audit. 
Q. And you have personal knowledge of the correctness of 
these figures, subject, of course, to any human error that any 
person might commit? · 
A. Yes, sir. 
page 83 r Q. I will ask you to please file this audit as Ex-
hibit No. 2 with your testimony. 
A. I do. · 
Note: Filed and marked Exhibit No. 2. 
Note: By agreement of counsel, the Commonwealth of Vir-
ginia offers in evidence a. letter bearing date May 19, 1933, 
from James D. Brady, representative of the American Surety 
Company of New York, one of the defendants, as follows: 
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W illiani A. Collins. 
AMERICAN SURETY COMP .ANY 
OF· NEW YORK 
· Richmond, Va., 
May 19, 1933. 
ln re: 35822-A H. Stewart Jones, Clerk of the Supreme 
Court of Appeals of Va. -to- Common-
. wealth of Virginia Bond $10,000.00 
Mr. H. Stewart Jones 
Library Building 
Richmond, Va. 
My dear Mr. Jones: 
.Since January 22, 1919 your bond as above described has 
been in force on our records. The premiums have 
page 84} been paid up to date. 
JDB:K 
Sincerely, 
(Signed) JAMES D. BRADY 
Representative 
This letter is admitted subject to the right of the defenda1it 
to object to its materiality, but the genuineness of the letter 
is admitted. 
Note: Filed and marked Exhibit No. 3. 
CROSS EXAMINATION. 
By Mr. Denny: 
Q. Mr. Collins, did you examine all records, not only of the 
Comptroller's office, but also that might be in the hands of the 
Fee Commission relating· to any of the financial transactions 
of Mr. Jones? 
A. Yes, sir. 
Q. My understanding is that in the reports which the clerk 
was required to make to the Commission he was required to 
append to those reports the receipts in connection with the 
expenses of his office; is that correct Y 
A. Which receipts were they? 
Q. The fees of the clerk of the Supreme Court of Appeals 
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llooame subject to what is known as the \Vest Fee Bill, as 
amended January 1, 1919. Did Mr. Jones annually submit a 
report to the Fee Commission showing estimated 
page 85 ~ expenses of his office and was that report or that 
report as amended approved by the Fee Commis-
sion! 
A. As to the amount of expenses allowed for the office 1 
Q. Yes; you might say the expense budget. 
A. ·what he reported was approved by the Fee Commission. 
Q. Now at the end of the year did the clerk make a report 
to the Fee Commission showing the actual outlay made by him 
for the expenses of his office? 
A. Well, they were expenses of the clerk, not of the clerk's 
office entirely. Such expenses of the clerk's office as pertained 
to the court were paid by the Commonwealth separate from 
the expenses of the clerk. 
Q. When you distinguish between expenses of the clerk and 
expenses of his office you also mean that the estimate made 
up each year by Mr. ,Tones which was submitted to the Fee 
Commission related simply to the clerk and not to the court 
expenses that were paid through his officet 
A. Yes. The ink and miscellaneous expenses, supplies for 
the judges, were handled as separate items as any other State 
department and disbursements made by the Auditor's office. 
You see, at that time the Comptroller's office was then known 
as the Auditor of Public Accounts' office. 
Mr. Denny: If it is ag·reeable with the Attorney General, I 
would suggest that we might use the term Comptroller with 
the understanding that prior to 1927 it relates to 
page 86 ~ the Auditor. 
Mr. Staples: Yes. 
By Mr. Denny: 
Q. Now in making his report at the end of the vear, sho,v-
ing the actual funds disbursed as clerk, was Mi. ,Jones re-
quired to file with the Fee Commission receipts in support of 
the items shown on the reporU 
A. The clerk was required to report all fees and all re-
muneration whatsoever received by him. As a matter of fact, 
the clerk reported only such fees and compensation as would 
bring his total am.omit of receipts up to a. figure less than the 
amount allowed by the Fee Commission. 
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Q. I understand, but I am referring to the clerk's disburse-
ments and not to receipts. 
A. I understood you wanted an offset. 
Q. No., my question was this: was the clerk required by the 
Fee Commission to file with them receipts supporting the va-
rious items of disbursement that he showed on his annual re-
ports to the Fee Commission? · 
Mr. Staples: By receipts you mean vouchers f 
Mr. Denny: Yes., vouchers or receipted bills. 
A. The clerk was not required-apparently was not required 
to file receipted vouchers because no receipted vouchers were 
attached to any of the fee reports which I examined. I might 
be allowed to say further that the amounts allowed 
page 87 ~ by the Fee Commission for the clerk's office ·were 
simply the premium on his bond, the cost of typing 
opinions by typists and amounts paid out for proof-reading 
and similar items which amounted, in total, to $2,000.00 to 
$2,500,00. 
Q. Did you find in the files of the Fee Commission any re-
ceipted vouchers showing payment by Mr. ,Jones of premium 
on any bond or what purported to be a payment of a premium 
on anv bond f. 
A. No receipted voucher, no, sir, except the clerk's certifi-
cate certifying to the amount of bond premium paid by him. 
Q. Did you find any receipted vouchers relating· to those 
matters any place in the clerk's office or in the office of the 
Comptroller? 
A. In the correspondence file of the clerk there were some 
instances where the clerk had corresponded with the agent of 
the bonding company, stating he was enclosing check for the 
premium on the bond. 
Q. Did you find anything of this kind in the office of the 
Comptroller? 
A. There was no receipt filed with the Comptroller. There 
was no receipt located in the Comptroller's files for bond pre-
mium. 
Q. Did you ever see any receipted vouchers from 
page 88 } American Surety Company showing payment by 
Mr. Jones of premium on a bond? 
A. Yes, I had two receipts from the local agent of the bond-
ing company from the correspondence file. At the time these 
receipts were located we did not draw them from the file and 
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subsequently when we looked th1·ough the file for them they 
could not be located. 
Q. Have you seen those receipts since you saw them in the 
file¥ 
A. I couldn't say that they were the same receipts that I 
saw. 
Q. Have you seen what you belie'!e to be the same receipts 
or what-were apparently the same receipts? 
A. No. 
Q. Have you seen any receipts any place else except in the 
correspondence file f 
A. For bond premium paid by Mr. Jones Y 
Q. Yes. 
A. Not that I recall. 
Q. Don't you know that the Attorney General has in his files 
receipts from American Surety Company? 
A. They have not been ref erred to me. 
Q. What became of those receipts out of the correspondence 
file¥ · 
A. Well, it is difficult for me to say. The volume 
page 89 ~ of correspondence was so great that when we closed 
up our audit and then went back to look for these 
receipts before the trial of Mr. Jones came up we did not take 
down all of the files-did not take the time to go back through 
all the files, but such files as we went through we were unable 
to locate those particular receipts that we had previously seen. 
Mr. Denny: Counsel for the American Surety Company re-
serves the right to recall this witness at a later date for fur-
ther testimony regarding these· receipted vouchers. He states 
that as it is known to him personally that three receipted 
vouchers are in the files of the Attorney General, having, ac-
cording to information fn1'nished counsel, been withdrawn 
from the conespondence file, he will, after preparatory steps 
have been taken for the presentation of those receipted 
vouchers. examine this witness further on that subject. Fur-
ther, in this connection, counsel now calls on the Attorney 
General for the product.ion of said three receipts which are 
official records of the clerk's office. 
:M:r. Staples: The receipts referred to have no 
page 90 ~ connection with the testimony of this witness and 
the matter will be disposed of a.ta more appropri-
ate time. 
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By Mr. Denny : 
Q. Did you take in your notes in making this audit any 
memorandum of those receipts 1 
A. Yes, a note was made in miscellaneous memoranda that 
acknowledgments had been received from the local agent of 
the bonding company of receiving premiums. 
Q. Have you those notes with you f 
A. No. 
Mr. Denny: We will not be able to complete the depositions 
before lunch and I will ask you during the recess to get those 
notes so we may have the benefit of them when you retum 
after lunch. 
Q. Now, Mr. Collins, there has been filed as an exhibit with 
the bill a copy of a bond executed by Mr. Jones and by Ameri-
can Surety Company, under date of January 22, 1919. Where 
did you find the original bond of that date? 
A. In the safe in the Ooniptroller's office. 
Q. Did you find any bonds of any subsequent date? 
A. N'o, sir. 
Q. Did you find any record that a bond of a subsequent date 
had been executed? 
page 9·1 ~ A. The court's order nt the time of each ap-
pointment of the clerk for each term carried notice 
that bond had been given. 
Q. Are you sure of that? 
A. According· to my recollection. These bonds were subse-
quent to five years ago and I haven't been over them since. 
Q. Did you find anything else in the line of a memorandum 
of the execution of additional bonds other than these court 
orders of which you have spoken 1 
A. To our satisfaction we checked with the clerk's records, 
either by check stubs or correspondence, coupled with his cer-
tificate on l1is fee report, that each year bond premiums had 
been paid, showing that the bond was in force for each year. 
Q. When you say the bond was in force do you mean the 
bond written in 1919? 
A. Showing that the clerk was under bond. We did not re-
fer back to the 1919 bond. 
Q. What bond? 
A. The1 clerk was bonded to the satisfaction of the court. 
Q. I don't quite understand what you mean when you say 
the clerk was bonded to the satisfaction of the court. Yo~ 
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found a 1919 bond; you found what you say were orders of 
the court reciting that subsequent bonds had been given; you 
found check stubs of Mr. Jones showing that a pre-
page 92 ~ mium had been paid; you found these receipted 
vouchers in the correspondence file that you have 
mentioned. Did you find anything elsef 
A. No, I can't say that we located anything else. Our pur-
pose in checking· at that time was to see that the premium was 
paid and tha.t a bond was in force. 
Q. You found no further bonds? 
A. No, sir. 
Q. Did these check stubs to which you refer simply show 
that there had been paid to American Surety Company an item 
of $25.00? 
A. I cannot say definitely, but I believe that in some cases, 
if not all, the reason for writing the check was shown as for 
bond premium. 
Q. ~.,or bond premium. Did any of those check stubs give 
the date of the bond on which the premium was being paid f 
A. No, sir. 
Q. Have you any way of knowing whether that annual pay-
ment of $25.00 was made on account of premium on the 1919 
bond? 
Mr. Staples: This question is objected to unless the witness 
has personal knowledge of any records which would be a basis 
for answering· the question. 
Mr. Denny: :My question, of course, is directed to the per-
sonal know ledge of the witness. 
page 93 ~ A. No, sir. 
Q. Mr. Collins, will you also locate the orders 
and the dates to which you earlier referred when you said that 
the orders of the court showed that subsequent bonds had been 
given! 
A. If I may state, I did not give in my testimony that sulJ-
sequent bonds were given. I stated that bond satisfactory to 
the court was given. 
l\fr. Staples: The testimony of the witness with reference 
to the contents of court orders or other documents is objected 
to as hearsay and not responsive to any direct examination of 
this witness, and as immaterial and improper. 
l\fr. Denny: My request relates to the date of the order and 
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the place where I may find it so that it may be verified. I ask 
the witness also during- the intermission, if he has time, to 
ascertain the dates on which those orders to which he refers 
were entered. 
Q. Now, Mr. Collins, you show in your Exhibit No.1 an item 
-charg·ed to the clerk of $46,317.82 on account of printing- rec-
ords that you denominate as the total shortage from 1919 
through May 19, 1933, in connection with that item. Turn, if 
you will, to your audit, which you have filed as 
})age 94 r your Exhibit No. 2, and explain to us how the item 
of $U~0.90 for the year 1919 or the shortage in any 
other year you care to take, as shown on your Exhibit No. 1, 
is arrived at. 
A. On Schedule A-7 of the audit report, Exhibit No. 2, 
shows in the year 1919 the clerk collected for printing 
$4,227.38 and that for these bills the clerk remitted to the 
Commonwealth $4,076.48, leaving a balance unpaid of $150.90. 
Q. Now for that year how much did the ,Commonwealth pay 
out on account of printing bills? 
A. For the bills included in this list the Commonwealth paid 
out $4,227.38. 
Q. Where do you find thaU 
A. On the same schedule. The amount the clerk collected 
has been checked and verified that on these bills that is what 
the Commonwealth paid out; checked from the printer. 
Q. In other words, shown on Schedule A-7 for the year 1919 
entitled '' Collected by the Clerk for Printing, $4,227.38'' is 
the amount which the Comptroller's books show paid out by 
the Commonwealth for printing during that year? 
A. On those particular bills. 
Q. How much did the clerk collect from the various appel-
lants in connection with those cases for printing? 
A. For printing- tlrn clerk collected $4,227.38. 
pa~:e 95 } Q. ·what else did the clerk in connection with 
these particular bills col1ect from the appellants! 
A. ·without tlie records themselves I am unable at this 
time to give you the items collected with those printing bills. 
Q. The clerk, as I understand it, was required, after a. 
writ of error or an appeal was allowed by the Court of Ap-
neals, to furnisl1 t]1e appellant. or his counsel with an esti-
mate of t1rn printing eosts. By printing- costs I mea11 not 
only the amounts whicl1 would have to be paid to the printer, 
h11t also the remuneration to t11e clerk for supervising the 
printing. As I understand the matter, an appellant was to 
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pay 60c per page to the clerk for supervisions and 80c for 
printing? 
A. Approximately 80c. The· contract varied :from year to 
year. 
Q. The a.ppellant was also to pay to the clerk certain feee 
for docketing the case and for other miscellaneous fee items f 
A. Not out of that collection. 
Q. Now is it not a fac.t known to you that in many instances 
the printing· estimate snbmittcd by Mr. ,Jones to an appel-
lant exceeded the actual items mentioned of 60c and approxi-
mately 80c a. page and that the· appellant or his counsel paitl 
to l\fr. Jones for printing an amount in excess of the 60c and 
80c a page? 
A. Yes, sir, but normally the clerk refunded to 
page 96 ~ the appellant the amount of such over-estimate by 
a refund check. 
Q. Didn't you find many instances in wl1ich you couldn ''t 
tell whether the proper refund had been made 1 
A. In some instance~ there were no records of a refund 
having been made, but after the resident judge of the Su-
preme Court advised me that Mr. Jones was allowed to col-
lect extra amounts for special services made up in these ex-
cess estimates we did not include in our audit the difference 
between our estima.te of the actual cost and the clerk's esti-
mate of the actual cost of ea.ch record. 
By :Mr. Staples: 
Q. You do not mean your estimate of the cost, do you Y 
A. May I change that statemenU Our calculation of the 
eost and the elcrk 's estimate of the cost of each record. 
Bv Mr. Denny: 
··Q. Let's take a.n example and after I have stated the ex-
ample state whether I have correctly stated that example. 
W' e will assume a writ of er1·or has beQn granted; the clerk 
notifies the appellant that the printing- cost will be $300.00 
and the appellant pays to the clerk the sum of $300.00; actu-
ally, the printing runs to 100 pages, so that the printer is to 
receive $80.00 and the clerk is to receive $60.00 for the super-· 
vision or a total of $140.00. It would be the dutv of the clerk 
to remit to the Comptroller the sum· of $80.00 on 
nage 97 ~ account of tbe printing· hill. The $60.00 fee should 
_. be reported by the clei~k in llis annual report to the 
F~e Commission. If the clerk had no other charges against 
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the appellant, he would retum to the appellant the sum of 
$160.00. In making up your audit if you bad had a case of 
just exactly the fig·ures I have mentioned, would you have 
inr.luded under the heading '' Collected by the Clerk for Print-
ing" the sum of $300.00 or the sum of $80.00 or the sum of 
$60.00 or the sum of $140.00T ·which of those would you 
have included Y 
A. ~,or the cost of printing we would have included $80.00. 
Q. Now on which of your schedules do you show the fees 
of the clerk for supervising the printing· of records f 
A. On Schedule A-1 there is a statement of collections for 
supervising and printing records, docketing cases and enter-
ing orders. 
Q. That Schedule A-1 seems to contain three general classi-
fications. First, you have the amounts collected by the clerk 
for supervising and printing records, etc.; then you have 
less the cost of printing records, and then you strike a bal-
ance by deducting the latter from the former that you en-
title fees collected by the clerk for supervising and printing 
records, etc. You mean the supervising of the records, don't 
y·ou? 
A. Supervising of the printing. 
page 98 ~ Q. Now take the year 1919, Sc.hedule A-1. You 
show that the clerk collected printing costs, docket-
ing· cases and entedng orders $11,779.37. 
A. Yes, c.olleeted in that year for 1919 cases. 
Q. $LI, 779.37' 
A. That is correct. 
Q. And the cost of printing· those particular records was 
$5,806.49? 
A. Yes. sir. 
Q. Leaving a ·balance of $5,972.881 
A. Correct. 
Q. Now return to my example. You will recall that you 
1rnve said that the $80.00 of actual printing costs would ha.vc 
been show11 in the item on Schedule A-7. 
A. That is correct. 
Q. Now the clerk's fees for supervising tlmt printing would 
be $60.00? · 
A. Yes, sir. 
Q. Do you show in the item of $5,972.88 on .Schedule A-1 
for the year 1919, being the fees collected by the clerk for the 
supervising of the printing of the records, simply the fee of 
$60.00 or do you show the fee of $60.00 and that item of $160.00 
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which, unless the clerk had other charges against the appel-
lant, should be returned to the appellant T 
page 99 ~· A. The $160.00 would be shown, but we found 
no cases in such proportion as you cite. Such 
items as we found that coincide with your example above 
were for much smaller amounts. 
Q. Suppose in my example that the clerk had refunded of 
the $160.00 balance the amount of $100.00 to the appellant; 
you would then have him charged here on Schedule A-1 with 
$60.00 for the supervision of _printing and $60.00 being the 
nnremitted balance; is that correct? 
A. I don't think you make that quite clear. What you want 
is that we would charge him with the difference between the 
actua.1 cost or printing less the refund to get the net amount 
and then charge llim as his fee the total difference ,between 
the net amount and the amount actually spent for printing. 
Q. That is what I mean. 
A. In such a case we would charge the cle1·k with the dif-
ference. 
Q. Look at the last fig11re on Schedule A-1, which is $140,-
004.25, which is the total during tlie period of your audit 
of the difference between these amounts collected bv the 
clerk and the cost of printing tlie records and which you 
denominate here as the fees collected by the clerk fo1· super-
vising the printing of records, doC'keting cases and entering 
orderR. Have you any idea how much of that 
page 100 ~ $140,004.25 may be due to individual appellants? 
A. From my working papers the actual amount 
eould be worked up. The reason this wasn't done and in-
cluded in the audit was from our interpretation of the stat-
ntes which we understood from the resident judge of the 
Supreme Court that all amounts collected by the clerk which 
were not to be remitted to the Commonwealth to reimburse 
for printing and writ taxes were to he charged to the clerk 
ns compensation for his office. 
Q. In other words, you charged the clerk as being a fee 
collected by him the difference between the amount actually 
paid hv the appellant and the cost of printing the record, 
whether 01' not H part of that difference ought to have been 
refunded to the appellant? 
A. Yes, for the pnrpose of arriving; at the amount of his 
excess fees. 
Q. Yon don't mean that these moneys that should ]1ave 
been refunded to thP. appellant were fees, do you? 
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1\fr. Staples : This question is -0bjected to as the witne~-s 
]ias not stated tho cle.rk failed to refund any money that 
was properly refundable. He has stated that he has been 
unable to ascertain exactly what were proper fees which the 
clerk should have charged ~nd it has been neces-
page 101} sary for him to assume that the fees charged by 
the clerk were correct in the absence of anything 
to show that they were not correct. 
By ~Ir. Denny: 
Q. Mr. Collins, if I correctly understood your testimony 
· to mean that you did not assume that those fee charges were 
correct in all cases, but having found the money paid in you 
:simply c.harged the ck·rk with the difference between the sum 
paid and the printing· bill, althougl1 you knew in certain in-
stances that a. part of that difference should have been re-
mitt-ed to appellants f 
A. There was no record in the clerk's office to show that 
JJart of thnt collection was to be returned. For the purpose 
of arriving at the amount of remuneration received -by the 
clerk for fee purposes we charged him with all amounts col-
lected and which wore not properly retnmahle to the Com-
monw<mlth. 
Q. Didn't the clerk keep in his office a. reoord of the fees 
charged by him? 
A. In the case of printing the record tl1e clerk did keep a 
record of fees to be charged by him for supervising the 
printing of the record, but on miscellaneous fees and for 
extra services to the various lawvers there was no record 
kept hy the clerk. · 
Q. Didn't he keep a record. of the fees for docketing cases 1 
A. The tax for docketing· the record was kept. 
})age 102 } Q. Didn't he keep a record of fees for enter-
ing orders? 
A. Not in all eases. The only items we c11arged the clerk 
with were those itemR which he had recorded. We had 
Irnowledg·e there were various cases tl1at were not recorded. 
Q. Certainly all orders were entered. 
A. For entering- orders? 
Q. Yes, sir. You have down here on Schedule A-1-you 
refer to amounts collected not only for supervising and print-
ing records-
A. I will change tliat. "\Vith entering orders I l1ad in mind 
something else; the cost of opinions and copies of orders. 
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Entering orders was the so-called initial fee. There was a 
record of orders that had been entered. 
Q. Now yon have your Schedule A-2 here which purports 
to be a statement of fees for certifying copies of opinions 
and other writings. I take it those were fees collected by 
the clerk for making for various interested parties certified 
copies of opinions or certified copies of orders in his office'? 
A. We charged the clerk only with such items as were en-
tered in his records. 
Q. He kept a record book for that purpose, did he not f 
Where did you get this data from f 
A. That was listed along with his fees in his 
page 103 ~ so~called fee book, but these records were not· by 
any means complete. 
Q. Did you find any items where the clerk had done this. 
work that were not entered up in those records f 
A. We found cases where lawyers certified to practice in 
the Supreme Court and no record was made of collecting the 
fees from them whatever. 
Q. I am not speaking of lawyers certifying to practice in 
the Supreme Court, ·but certified copies of opinions and other 
· writings. 
A. There was a fee book in which he entered from time 
to time certain copies, but at times these records were not 
complete. 
Q. How do you know they were incomplete t 
.A. No records made over certain periods of the court. 
Q. Did yon find that during· that particular period he had 
issued any certified copies of opinions or certified copies of 
other writings Y 
A. We didn't go into that, except to note from the cor-
respondence file where copies of opinions had been given, but 
we found no record of having received the fee for them in his 
fee book. 
Q. You have then just assumed, Mr. Collins, that the dif-
ference between the actual cost of printing the records, plus 
any return of funds by the clerk to the appellant, and the 
amount actually received by the clerk were fees 
page 104 ~ of one kind or another collected by the clerk? 
A. In some few instances where we could not 
flnd any record of additional services being rendered by the 
clerk we assumed such fees were collected by the clerk for 
extra services. 
Q. Am I correct in saying· that that applies to a large num-
ber of instances f 
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A. Only in certain periods. In most periods covered by 
this audit there were very few. 
Q. In certain periods, however, there were quite a number¥ 
A. We ha:d to assume so because certain periods Mr. t.Tones 
kept ~s records l1imself and dudng that period theY.: were 
very mcomplete. 
Q. Mr. Collins, you know as a matter of fact, do you not, 
that a part of this item of $140,004.25, w·hich is the last item 
on Schedule A-1, is money owed to appellants i 
A. Possibly; yes, sir. 
Mr. Staples: This question and answer are objected to 
as immaterial on the ground that the defendant surety com-
pany is liable on its bond, regardless of whether the indebted-
ness is owed by the clerk to the Commonwealth or to the 
litigants who deposited the money with the clerk. 
Mr. Denny: Counsel replies the question has 
page 105 ~ its bearing, not only the question of shortage, 
" but also on the necessity of making parties to 
tl1is proceeding· various individuals who may have a claim 
against· the clerk for moneys which should have been re-
funded by the clerk. 
Q. Now, Mr. Collins, I understand that there was main-
tained in the Comptroller's office and, of course, under our 
agreement, in the Auditor's office prior to 1927, an account 
numbered lU-02 which related to printing· of records in con-
nection with litig·ation before the Court of Appea.ls; is that 
correct! 
A. Yes; sir. 
Q. Biennially the legislature in its appropriation bill would 
make a small appropriation for the printing of records. I 
think for a year or so it was in the amount of $5,000.00; may 
have been all those years, but some years it was that figure. 
"Ne will take $5,000.00 as an example. Whatever the amount 
may have been that was appropriated by the legislature, that 
amount was credited to this account 111-02; is that correct 1 
A. I don't think it was credited to the account. It was 
set up as an appropriation. 
·Q. It appeared there on the account. Am I correct that 
the procedure followed by the clerk and the court and the 
Comptroller was this; that from time to time as 
page 106 ~ the clerk received from the printer bills for the 
printing- of these records those bills would be 
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. 
presented to the court and the court would enter an order 
approving those bills; a certified copy of that order would 
he made to whieh the bills would be appended, which certi-
fied copy, together with the original printer's bills, would 
be delivered to the Comptroller, and that the Comptroller, 
on authority of that order, would then proceed to issue his 
warrant pava:ble to the printer for the appropriate amount 
and that the Comptrol1er would then charge this account 
lU-02 with the amounts expended in connection with each 
of the cases? Is that the procedure that was followed T 
A. Yes, but that amount set up in the account 111-02 by 
legislative appropriation was to take care of pauper cases 
and Commonwealth cases for which the Commonwealth was 
responsible and chargeable with. 
Q. I understand. v\Then Mr. Jones would send his check 
to the Comptroller for the printing of records where in his 
books would the Comptroller enter up that item of receipt 
from l\fr. Jones? 
A. Isn't that a question that should ·be asked the Comp-
troller and not from my testimonyT 
Q. I don't know, sir. As I understood when you first took 
the stand, you testified as to the examination 
page 107 ~ made by you and you said you had examined all 
records in the Comptroller's office, that you had 
C'hecked the actual expenditures by the Comptroller and tho 
actual receipts of the Comptroller from Mr. ,Jones. I think, 
having qualified yourself as being familiar with those rec-
ords and having been the audit.or in charge, you are the cor-
rect person to answer the question. Certainly I should be 
content with your answer. 
Mr. Staples: If you know, there is no objection to your 
unswering. 
A. Those reports from the clerk to the Comptroller were 
Rent with his check a.nd those reports were filed in the file 
for the clerk of the Sunreme Court and the remittance taken 
through the receipts books of the Comptroller's office. 
Q. When you say the remittance taken through the receipts 
books do you mean the remittance was credited right into this 
account 111-02? 
A. No. That 111-02 is the appropriation account, which 
is kept entirely separate. 
Q. 111-02 is also the a.ecount in which the money actually 
paid bjr the Comptroller to the printer is carried, is it nott 
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. A .. Yes, but the disbursement accounts and the receipts ac-
counts are not carried with the same number. 
page 108 } Q. Was there maintained in the Comptroller's 
office a separate receipts account for these par-
ticular items from Mr. tT ones Y 
A. Separate in which way 7 
Q. Did the account contain just receipts from Mr. Jones 
or did it contain receipts from other persons f 
A. It contained receipts from other persons, but each re-
~.eipt was classified and noted according to number. 
Q. Each receipt was classified and titled according to num-
ber? 
A. Noted, showing from which department or institution it 
was received. 
Q. Wasn't it possible at. all times to turn to those books 
to these receipts accounts and ascertain exactly the amount 
of money that Mr. Jones had remitted for the printing of 
records! 
A. It was possible, yes. 
Q. Wasn't it very easy1 
A. Well, it depends on what you call easy. 
Q. I mean the totals were carried forward, weren't they? 
A. The total receipts; not for each particular account. 
Q. How often were the total receipts from Mr. Jones car-
ried forward 1 Were they carried forward annually? 
A. Well, l\fr. Jones' acc.ounts were kept more or less on his 
reports. These reports were filed in consecutive 
vage 109} order and his returns were checked from his re-
ports. 
Q. You mean t]1e amount of money actually remitted was 
~utered up in the receipts account? 
A. Yes. 
Q. Now let us take 1919 as an example. Where do you find 
in the audit the remittances by Mr. ,Tones during· 1919 for 
1winting records? 
A. I see the point that you wish to make there-
Q. Don't discuss the point; just answer the question. 
A. There are several questions that the ·Comptroller's sys-
tem takes care of. 
Q. ls it any factual matter that you know of that would 
clarify it? 
.A. ·This audit is made from the records of the clerk's of-
fice and not the. Comptroller's office. You would have to get 
the audit of the Comptroller's office to show where the dif-
erent receipts went into the Comptroller's records. 
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Q. Tell me wherein in your. audit yon show the amount of 
money paid by the clerk to the Comptroller for the printing 
of records. In 1919, we will say. 
A. On Exhibit "A" under ''Credits" we show remittances 
to the Commonwealth for printing records in the total 
$4,076.48, the details of which are carried in our Schedule 
A-7. 
Q. Now, Mr. ·Collins, you have verified that 
page 110 ~ item pf $4-,076.48 from the records of the Comp-
- troller also, have you not f 
A. Yes, sir. 
Q. Now were those records so kept trat if, we will say, on 
February 1, UH9, Mr. Jones had remitted $300.00 and again 
on April 1st be remitted another item of $300.00, was there 
a total carried forward of $600.00 to show there had been 
$600.00 received during that period? 
A. Well, in the year 191:9 it was customary and the prac-
tice for the clerk to remit to the Comptroller twice a year. 
All receipts by him covering the six months period were 
combined into one statement and one settlement made for all 
such items. 
Q. So you could go to the books of the Comptroller and 
look up those two items and ~;et the full amount of the clerk's 
remittances for that calendar year1 
A. Yes, but you understand that the clerk did not remit 
in full in any one period for the printer's bills paid by the 
Comptroller in that same period, but the records of those 
special bills or those particular bills are on record in the 
Comptroller's office and can be checked back in full to thi:; 
exact amount. 
Q. There would always, of course, be on the Comptroller':,; 
hooks, even though remittances had been properly and cor-
rectly made-you could take the amounts actu-
page 111 ~ ally expended for printing on one hand and they 
would exceed as of any date the a}llounts re-
ceived from the cle:rk because there would be a c-ertain lag 
of time in t11ere? 
A. You mean in one record? 
Q. Yes. 
A. No; no such record was kept. 
Q. No, I didn't understand your question to me by any one 
record. 
i'L You mean the debits and credits f 
Q. Yes. Yon would have to look at account 111-02 to find 
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the amount paid by the Comptroller to the printer; you would 
look into the receipts account and you would find the amounts 
remitted by the clerk. Since remittances could scarcely be 
made by the clerk with exactitude on the very date of pay-
ment by the Comptroller, there would always be a balance 
on those books against the clerk? 
A. Yes. 
Q. It would, however, be a very simple mathematical cal-
cula.tion, would it not., at any time from those records to 
ascertain what that balance was. It would be the totalling· 
of the charges to account 111-02 and deducting from that 
total the pauper and Commonwealth cases, and the totalling 
of the· two or three items per year from the clerk and a simple 
subtraction? 
page 112 } A. Theoretically, yes. 
Q. Now I note here from your Exhibit No. 1, 
the figures being substantiated in your audit, you have 
charged ag·ainst the clerk during· the term of office ,begin-
ning 1919 in excess of $15,000.00 for printing records, a 
cl1arge ag·ainst him for the term of office beginning 1925 of 
a]most $16,000.00, and for the very short period he was in 
office of the term beginning- 1931 of almost $15,000.00. 
Wouldn't at any time a comparison of account lU;-02 and 
the account showing- the actual remittances by the clerk to 
the Comptroller have shown a constantly growing differ-· 
ence? 
.A. Yes. sir. 
Q. And one which was totally out of proportion with thP 
11atural lag that would exist if remittances were being prop-
erly madet 
A. Yes, sir. 
Q. It wouldn't take an expert accountant to ascertain there 
wa.s something funny about that situation, would it? 
A. No, sir. 
Q. I have, so far as I know, but one further question to 
ask you regarding· these accounts and that is this: Refer 
to your Exhibit No. 1, please; sir; the column l1eaded "Print-
ing Records''. We will take tl1e term of office beg:inning 
1919. You show there $15,399.39 as being- tlw 
page 113 ~ shortage in connection with the printing of rec-
ords? 
A. Yes, sir. 
Q. Do I correctly summarize the situation from your testi--
mony when I say that that item of $15,399.39 is the difference 
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between the sums actually paid by the Commonwealth to the 
printer, after making allowance for pauper and Common-
wealth c.ases, and the sums actually remitted by l\fr. J oues 
to the Commonwealth for the printing of the records Y 
A. Yes, the details of which have all been verified as to 
actual bills. 
Q. In other words, none of that is an estimate; you have 
estimated nothing there. You have taken the actual printer's 
bills? 
A. Taken the actual amounts of the }Jrinter's bills, yes, 
sir. 
Q. And you have ta.ken, both from Mr. Jones' records and 
from the Comptrol1ler 's records, the actual amount of re-
mittances by Mr. Jones to the Comptroller? 
A. Yes, sir. 
Note : At this point a recess was taken until 3 :15 o'clock 
P. M., at whic.h time the taking~ of the deposition was resumed 
with the same witness on the stand. 
page 114 ~ By Mr. Denny: 
Q. Mr. Collins, during the luncheon recess did 
you examine back on the order books of the clerk of the 
Court of Appeals to ascertain whether you c.ould find any 
reference in the orders to any bond having been given by Mr . 
. Tones for the term of office beginning January ,1., 1925, and 
for the term of office beginning January 1, 193U 
A. The orders pertaining to the appointment of Mr .. Jones 
for these two periods simply stated that he was appointed 
and no reference was made to the bond. 
Q. Did you find the same situation to exist. with reference 
to his appointment for the term commencing January 1, 
1919? 
A. Yes. sir. 
Q. Mr. Collins, during the hmcbeon recess did you at-
tempt to find your notes to ascertain what memorandum you 
may have made of any receipted vouchers found in the cor-
respondence file of Mr. Jones showing a payment by him to 
American Surety Company of premiums on bonds? 
A. I was unable to locate my notebook for the year 1933, 
but did locate conespondence under· date of August 21, 1934, 
which stated tllat at tha.t time I had gone through such cor-
respondence ,files as were in the Supreme Court clerk's of-
fice and was unable to find any such receipts at that time in 
1934. 
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Q. I believe you have testified that you recall 
pag1e Il5} having at some time found in those correspond-
enc·e files-I think you said two receipted 
vouchers? 
A. During the early period of the audit, at which time we 
were making a survey to get a general idea of wha.t business 
had transpi:roted, I recall having run across two papers which 
I took to be receipts from the bonding company for premiums 
paid by Mr. Jones. 
Q. When did you begin work on this audit 1 
A. I think the exact date wa.s Ma.y 23rd, four days after 
Mr. Jon.es resigned-on or about the 23rd of May, .L9'19. 
Q. Do you mean 1919~ 
A. No; I mean 1933. 
l\fr. Denny: Counsel for American Surety Company states 
11e will not now ask Mr. Collins to search further for his 
1933 notebook as the memorandum made by him concerning 
Teceipted vouchers may not ·be required. Counsel reserVies 
the right to recall Mr. Collins at a. later date upon that ques-
tion .. 
RE-DIRECT EXAMINATION. 
By Mr. Staples! 
Q. :Mr. Collins, at tlie time you began t.his audit or just 
about tl1at time was the Auditor furnished with a letter from 
Mr. James D. Brady, agent of the American Surety Com-
pany, a copy of which has already been filed with 
page 116 } your testimony as Exhibit No. 3 f 
A. Yes, sir: 
Q. That letter, I believe, showed tha.t all the premiums 
had been paid annually up to that time, did it noU 
A. Yes. sir. 
Q. Dia" you undertake, in view of the fact you already had 
that letter from tl1e surety company, to make a search for 
any other receipts or vouchers to show tl1e payment of the 
premiums? 
A. The search was made, but not for the purpose of ac-
cumulating those receipts in full because we considered we 
had a full receipt from the bonding company. 
Q. Mr. Collins, some questions were asked you about the 
method adopted by tl1e Comptrol1er 's office of keeping rec-
ords of disbursements made in the payment of printing ree-
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ords in cases before the Court of Appeals· and also the 
records in the ComptroUer's office showing the receipt of 
money from the defendant H. Stewart Jones, who was then 
clerk of the court, reimbursing the ,Commonwealth for moneys 
paid out on account of printing records for private litigants~ 
I believe yon said there are two separate divisions in the 
Comptroller's office, one of whicl1 keeps the record of the dis-
bursements by the Comptroller and tho other which keeps the 
record of the receipts; is that correct 1 
pag-e 117 ~ A. Yes, sir. 
Q. Those records are kept in different places 
in the office, are theyf 
A. Yes. sir. 
Q. And the records are kept by different employees of the 
Comptroller Y 
A. Yes, sir. 
Q. What was· the custom of the clerk as to the time l1e 
would settle with the Comptroller; I mea.n with reference to 
a case which was pending? Did he settle with the Comp-
troller prior to the end of a case pending in the Court of 
Appeals or wait until the w11ole case was finally disposed of 
before he settled for the printing of the record f 
A. U sua.lly he waited until the case was disposed of. In 
some cases-very many cases he made settlement before the 
case was closed. 
Q. There was no unifonn practice, then? 
A. No, sir. 
Q. Sometimes those cases would be pending there in the 
court for a year or so after the record had already been 
printed and paid for by the Comptroller, wouldn't theyT 
A. Yes, sir. 
Q. So that in those cases in which the practice was followed 
of not paying the Comptroller until the end of 
page 118 ~ the case there might be quite a discrepancy be-
tween the amount of money' that the Comptroller 
had alreadyj paid out and the amount of money that the clerk 
had already paid in as reimbursement; is tha.t true? 
A. Yes, sir. 
Q. What would be the procedure that the Comptroller's 
office would ha.ve to go through to examine; these two separate 
accounts of tl1e clerk of the Supreme Court of Appeals for 
printing· rec.ords and reimbursement the ref or? 
A. As I understand it, the Comptroller at that time had 
no special practice for checking- the clerk's remittances to 
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the Comptroller against the amounts paid out by the Comp-
troller for printing, but it would have been a very simple 
matter for him to have checked back at anv time that he re-
ceived a report from the clerk. " 
Q. But if the clerk did not make the report until the encl 
of the case, as you say frequently happened, the Comptroller 
could not tell whether it was a case where the record should 
be paid for by the ,Commonwealth out of the appropriation 
or whether it was a ca.so for wllich he should be reimbursed, 
could he! 
A. No, sir. 
Q. So that the Comptroller really could not g·et a very clear 
and accurate picture of the situation until he had received 
the reports from the clerk covering each case ; 
page 119 ~ is that eorr,~ct or not f 
Mr. Denny: I might sugg·est the question is a little lead-
ing. 
A. Yes, sir. 
Q. Do you feel that you could make an intelligent estimate 
of the amount of monev that would be involved in the excess 
moneys retained by tlie clerk and which you have charged 
to him as fees, but which are not supported by any definite 
entries on the clerk's books to show exactly what fees were 
charged? 
A. It would be difficult to name an amount without first 
going through all the figures and working back case by case 
to get the accumulated total. 
Q. In your Exhibit No. l you show a shortag·e· for the term 
1919 through 1924 of receipts tmremitted to the Common-
wealth for printing rec.ords amounting to $15,000.00. Would 
the transactions with respect to the clerk's office to which I 
have just referred have any bearing a.t all on that item f 
A. None whatever. 
Q. So that that item alone, about which no question has 
been raised, so far as I know-if there has been a question 
raised, the gentlemen can correct me-that item alone is more 
than the amount of the bond for that term, is it not? 
A. Yes, sir. 
page 120 ~ Q. And I believe the same situation exists with 
ref erenee to the term 1925 through 1930 and also 
the part of the term frnm 1931 to May, 19-33, assuming· that 
108 Supreme Court of Appeals of Virginia 
Willimn A. Collins. 
the amount of the bond for each of those separate terms was 
$10,000.001 
Mr. Denny: Counsel for the .America.n Surety Company 
objects to the question because the witness has testified as 
to no bond for the term ·beginning January 1, ,1925, and no 
bond for the term beginning January 1, 1931, and the as-
sumption is neg·atived by the bill in this ca.se which recites 
that no bond was written. 
A. Yes, sir. 
Q. So that as I understand you, Mr. Collins, if the conten-
tion of the Commonwealth that the surety company is liable 
to the Commonwealth for a separate liability of $10,000.00 
in each of these several terms, the one item of shortage or 
indebtednesss from the clerk to the Commonwealth consist-
ing· of the printing of the records and his failure to remit 
the ref or is more in each of those terms than the sum of 
$10,000.00 ; is that correct f 
A. Yes, sir. 
page 121 ~ RE-CROSS EXAMINATION. 
By Mr. Denny: 
Q. Mr. Collins, I understand that the che,ck you made dur-
ing the adjournment for lunch of orders in the clerk's office 
disclosed that no mention was made of a bond in the orders 
entered in connection with Mr. Jones' a.ppointment for the 
terms beginning· ,J a.nuary 1, 1919, 1925 and 1931. As it has 
been some years since you had examined those orders you 
became confused in your recollection because of the very full 
and complete orders that have been entered during the last 
few yea.rs in connection with the present clerks at Richmond, 
Wytheville and Staunton. Were you so confused by those 
full and complete orders of the last three or four yea.rs which 
you ha.ve had occasion to examine at times of making audits 
of the three clerks' offic.es? 
A. Since making the audit for the period covered by ].\fr. 
,Jones' terms as clerk of the Supreme Court I have made 
several adc~itional audits of the three clerks of the Supreme 
Court and the orders of the more recent appointm.ents some-
what confused me in my answers given regarding· the orders 
for Mr. Stewart .Tones' appointments at the session prior to 
lunch. 
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And further this deponent saith not. 
Sig11ature waived. 
page 122} Mr. Staples: Having completed the testimony 
of the witness bearing· upon the audit of the 
:accounts of H. Stew11rt Jones, former clerk, the Attorney 
-General states that he now hands to counsel for the defend-
ant American Surety Company the three receipts for which 
Tequest was made this morning. 
:Mr. Denny: I desire to file as Exhibit No. 4 a receipted 
voucher of the American Surety Company of New York, show-
ing payment on January 23, 1919, of annual premium on 
bond No. R 4785, the bill liaving been made out to H. Stewart 
Jones. 
Note: Filed and marked Exhibit No. 4. 
Mr. Denny: I wish to recall Mr. Collins. 
WILLIAM A. COLLINS, 
being recalled to the stand, deposeth and saith as follows: 
CROSS EXAJ\HNATIOR 
By Mr. Denny: 
Q. Mr. Collins, I will ask you t.o look a.t the receipted 
voucher just ref erred to by me and state whether that ap-
pears to be one of the receipted vouchers here-
]Jage 123 } tofore referred. to hy you or can you tell? 
A. I don't think this is one of the two vouchers 
referred to by me previously. 
Mr. Demrv: 1 offer in evidence as Exhibit No. 5 the sec-
ond of the receipted vouchers just ha.nded me by the Attorney 
General, showing payment on February 1, 1923, of the pre-
mium due by Mr. Stewart Jones as a continuation for the 
period of one year beginning January 22, 1923, of bond No. 
85822-A. It bears on its back a stamp showjng- the same to 
have been received in the office of the Auditor of Public Ac--
counts (now the Comptroller's office) February 3, 1923. 
Note: Filed and marked Exhibit No. 5. 
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Q. I ask you wnether tha.t is one of the vouchers hereto-
fore ref erred to hy yon as having been se.en by you in the 
correspondence .file of the clerk. 
A. I don't believe this is one of the vouchers. 
Q. Mr. Collins, do you know whether the Auditor"s office, 
now the Comptroller's office, made a practice of stamping 
papers when received by them? 
A. Not in their regular voucher file. 
Q. As far as you know, have you ever seen that receipted 
voucher before Y 
page 1'24 ~ A. No, sir. 
M.r. Denny: I offer as Exhibit No. 6 a receipted voucher 
showing payment on January 11, 1927, by H. Stewart Jones 
of premium for continuation for one year beginning Janu-
ary 22, 1927, of bond No. 35822-A, which bears on its back an 
endorsement that it was filed with the Auditor of Public Ac-
counts on January 17, 1927. 
Note: Filed and marked Exhibit No. 6. 
Q. I ask you the same question with regard to that voucher 
as I have asked in connection with the other two. 
A. This voucher does not appear to be the paper referred 
to in the- correspondence file of the clerk's office. 
Q. Mr. -(follins, were the two papers you referred to as 
having been seen ,by you in the correspondence file receipted 
vouchers in the sa.me form as tl10se last two that you have 
seen or do you recall? 
A. As I recall, they were not the. same form as this voucher. 
Q. Do you recall, Mr. Collins, at the present time whether 
those two vouchers were for premiums on bonds prior to 
1919 or subsequent to 1919? 
A. I am not in position to say. 
And further. this deponent saith not. 
Signature waived. 
page 125 ~ The further taking of these depositions is ad-
journed to October 19, 1938, at 11 o'clock A. M., 
at the same place. 
A. C. WILLIAMS 
Notary Public 
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page 126} Office of Attorney General, 
State Library Building, 
October 19, 1938. 
Richmond, Virginia. 
Met pursuant to adjournment. 
Present: Abram P. Staples, Esq., for the plaintiff. 
Collins Denny, Jr., Esq., of counsel for defendant Ameri-
can Surety Co. of New York. 
No witnesses appearing at this time, the taking of these 
depositions was adjourned generally. 
State of Virginia, 
City of Richmond, to-wit: 
I, A. C. ·wmiams, a Notary Public in and for the City of 
Richmond, in the State of Virginia, do hereby certify that 
the foregoing depositions of William A. Collins was duly 
taken and sworn to before me at the time and place stated in 
the caption thereto, the signature of the witness being waived 
by counsel. 
Given under my hand this 19th day of October, 1938. 
A. C. WILLIAMS 
Notary Public 
My commission expires February 2nd, 1941. 
page 127} EXHIBIT #1 
Analysis of Shortage of H. Stewart Jones, Ex-Clerk for 
Three Terms of Office 
1919-1924, 1925-1930, and 1931-1933 
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Calendar Y car 
1919 
1920 
1921 
1922 
1923 
1924 
Total 1919-1924 
1925 
1926 
1927 
1928 
1929 
1930 
Total 1925-1930 
1931 
1932 
Receipts not Remitted to Commonwealth 
Excess 
Fees 
S 1,610.26 
6,812.85 
3,974.12 
4,338.74 
853.55 
$17,589.52 
Writ Binding Printing 
Tax Records Records Total 
$ 5.70 $ 39.50 $ 150.90 S 1,806.36 
39.90 63.00 . . . . . . . . . . 102.90 
5.70 90.00.... .. . . . . 6,908.55 
101.50 4,399.56 8,475.18 
63.00 5,050.12 9,451.86 
69.50 5,798.81 6,721.86 
--- --- ---- ----
$ 51.30 $426.50 $15,399.39 $33,466.71 
--- --- ---- ----
S 3,441.30 S 5.70 $ 80.00 $ 932.95 S 4,459.95 
l ,!i52.10 Red 22.80 72.50 .. .. . .. .. . 1,701.80 
2,289.92 65.00 2,853.00 5,207.92 
.......... Red 5.70 61.50 7,317.84 7,373.64 
1,226.57 60.00 2,547.49 3,834.06 
2,435.09 63.00 2,319.99 4,818.08 
--- --- ---- ----
1$11,044.98 Red ~$402.00 $15,971.27 $27,395.45 
--- --- ---- ----
$ 11.40 $ 59.00 $4,429.28 S 6,735.80 
65.50 6,364.48 9,009.15 
1933 (to 5/19/33) 
S 2,236.12 
2,579.17 
343.56 120.24 25.00 4,153.40 4,642.20 
--- --- ---- ----
Total 1931-1933 S 5,158.85 $131.64 $149.50 $14,947.16 $20,387.15 
--- --- ---- ----
TOTAL SHORTAGE $33,793.35 $160.14 S978.00 846,317.82 $81,249.31 
=======--= 
page 128 r EXHIBIT #3 
A1vlERICAN SURETY COMPANY 
of New York 
Richmond, Va. 
May 19, 1933 
In. re: 35822-A H. Stewart Jones, Clerk of the Supreme 
Court of Appeals of Va. -to- Common-
wealth of Virginia Bond $10,000.00 
l\fr. H. Stewart Jones 
Library Building· 
Richmond, Va. 
My dear Mr. Jones: 
·since January 22, 1919 your bond as above described has 
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been in force on our records. The premiums have been paid 
up to date. 
.Sincerely, 
JDB:K 
page 129} 
.JAMES D. BRADY 
Representative 
EXIUBIT #4 
It is understood that the American Surety Co. of New York 
does not assume liability during any year or years, or for any 
default or defaults in the aggregate exceeding the amount 
of its suretyship as determined by the original obligation 
of suretyship. 
Date Jany. 21, 1919. 
To AMERICAN SURETY COMPANY OF NEW YORK, Dr. 
Client's Record of Payment 
Bank ... 
Check No. 
Date . 
Mr. H. Stewart Jones, 
Richmond, Va. 
,For Premium on Bonds as follows: 
Name or Title 
H. Stewart Jones to the 
Commonwealth of Virginia 
Bond No. 
R# 4785 
Clerk of the Supreme 
Court of .Appeals of Virginia 
Period Premium 
1-22-19 
to 
1-22-20 
$25.00 
114 Supreme Court of Appeals of Virginia 
Bond $10,000.00 
P .AID 1-23-19 
AMERICAN SURETY CO. OF N. Y. 
By PHILIPS. POWERS 
Agent 
The above premium is due, or will become due on the first 
date mentioned and covers the period specified. 
Please pay by check or hy money order to the 
order of 
American Surety Co. of New York 
. . . . . . . . . . . . . . . and remit to .............•. 
American Surety Co. of N. Y. 
Times Dispatch Building 
Richmond, Virginia 
RETURN THIS COUPON WITH YOUR REMITTANCE. 
The bill on which space is provided for record of such pay-
ment, may be retained by you. If further receipt is desired, 
enclose bill and coupon with your payment. 
page 130 ~ EXHIBIT #5 
Date Jan. 24, 1923. 
To AMERICAN SURETY COMPANY OF NEW YORK, Dr. 
Client's Record of Payment 
Bank .................... . 
Check No ................. . 
Date ..................... . 
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Mr. H. Stewart Jones 
Supreme Court of Appeals of Va. 
Richmond, Va. 
For Premium on Bond as follows: 
Premium is for continuing obligation specified for period 
stated. Company does not assume liability during any year 
or years, for any defaults, in aggTegate, exceeding amount of 
its surety as determined by orig-inal obligation of suretyship, 
except as same may be specifically increased or decreased in 
accordance with certificate executed as specified in such origi-
nal obligation. 
Bond No. 
35822-A 
Name or Title Date Due Premium 
H. Stewart .Jones to the 
Cornmonwea Ith of Virginia 
Clerk of the Supreme 
Court of Appeals of 
Virginia. 
Amount of bond $10,000.00 
PAID 
1-22-23 
Feb. 1, 1923 
$25.00 
AMERl!CAN SUR,ETY CO. N. Y. 
By P. S. POWERS 
Agent 
Premium is for one year unless otherwise specified 
Please pay by check or by money order to the order of 
AMERICAN SURETY COMP ANY OF NE·W YORK 
. . . . . . . . . . . . . . . . . . . . . and remit to .................... . 
Pay to 
American Surety Company 
116 Supreme Court of Appeals of Virginia 
Times Dispatch Building 
Richmond, Virginia 
RETURN THIS COUPON WITH YOUR REMITTANCE. 
The bill on which space is provided for record of such pay-
ment, may be i·etained by yon. If further receipt is desired, 
enclose bill and coupon wit.h your payment. 
page 131 ~ On the reverse side of E,xhibit #5 :-
35822-A 
Received by the Auditor of 
Public Accounts for the Commonwealth 
of Virginia 
Feb. 3, 1923 
H. Stewart .Tones to the 
Commonwealth of Virginia 
Clerk of the Supreme 
Court of Appeals of 
Virginia 
1-22-23 $25.00 
page 132 ~ 
Amount of bond $10,000.00 
EXHIBIT #6 
Date January 1, 1927 
To AMERICAN SURETY COMP ANY OF NEW YORK, Dr. 
Client's Record of Payment 
Bank ... 
Check No. 
Date. 
Mr. H. Stewart Jones 
Richmond, Virginia 
FOR PRE1\HU:M ON BOND as Follows: 
Premium is for continuing· oblig·ation specified for period 
American Surety Co. of New York v. Commonwealth 117 
stated, .Company does not assume liability during any year 
or years, for any defaults, in aggreg·ate, exceeding amount 
of its suretysbip as determined by original obligation of 
suretyship, except as same may be specifically increased or 
decreased in a.ccordance with certificate executed as specified 
in such original obligation. 
Bond No. 
35822-A 
N a111e or Title 
H. Stewart Jones, Clerk 
Supreme Court of Appeals 
of Virginia 
PAID 
Jan. 11, 1927 
Date Due Premium 
1-22-27 $25.00 
AMERICAN SURETY COMP ANY OF N. Y. 
Per L. H. GATES 
Thank you. 
Premium is for one year unless otherwise specified. 
Filed with Auditor of Public Accounts Ja.n. 17, 1927. 
page 133 } Virginia: 
In the Circuit Court of the Cit:v of Richmond 
Commonwealth of Virginia 
v. 
Edward T. Haynes, Committee of H. Stewart Jones, and 
American Surety Compan~, of New York. 
,r.r A IVER OF NOTICE. 
The undersigned, H. Stewart .Tones,· hereby waives notice 
of the taking of depositions in tbe above suit at the office of 
the Attorney in the State Library Building, Richmond, Vir-
ginia at 11 :00 a. m., Septembe·r 26, 1938, the depositions to 
be taken on behalf of the Commonwealth of Virginia. 
H. STEW ART JONES 
118 Supreme Court of Appeals of Virginia 
lJage 134 ~ At another day, to-wit: 
At a Circuit Court of the City of Richmond held in the 
Courtroom of the City Hall thereof on Friday, the 18th day 
of April, 1941, the following decree was entered. 
DECREE. 
This cause came on this day to be heard npon the process 
heretofore duly issued and executed upon the defendant, Ed-
ward T. Haynes, Committee of H. Stewart Jones, deceased, 
and upon the defendant, American Surety Company of New 
York; upon the bill of complaint of the Commonwealth of 
Virginia duly filed and matured at rules and set for hearing··; 
upon the· answer of the .American Surety Company, and the 
complainant's general replication thereto; upon the supple-
mental bill of the Commonwealth of Virginia to revive said 
cause against the estate of H. Stewart Jones, deceased, and 
the answer thereto of J. Herbert Mercer, Sheriff of the City 
of Richmond and as such Administrator of said H. Stewart 
Jones, deceased; upon the decree heretofore so reviving said 
cause in accordance with tho prayer of the said supplemental 
bill; upon the stipulation of facts heretofore filed in this cause 
by leave of Court; upon the depositions heretofore taken 
and filed; and upon all other papers formerly read and the 
decrees heretofore entered in this cause, anq. was argued by 
counsel. 
pa~;e 135 ~ Whereupon the Court having considered the 
briefs and arg1Ul1ents of counsel and being· of 
opinion that the Commonwealth of Virginia is entitled to 
have and recover of and from the defendant, J. Herbert 
Mercer, Sheriff of the City of Richmond and as such Admin-
istrator of H. Stewart Jones, deceased, the sum of Eighty-
One Thousand One Hundred Seventy-Nine and 66/100 Dollars 
($81,179.66) with interest thereon from May 19, 1933, as al-
leged in the complainant's bill, it is so adjudged, ordered 
and decreed. It is further ordered that the said .Common-
wealth of Virginia do have and recover from the said de-
fei;idant, J .. lfe1:bert Mercer, in his capacity as Administrator 
of said H .. Stewart Jones, deceased, the said sum of Eighty-
One Thousf:_Lnd.One Hundred Seventy-Nine and 66/100 Dollars 
($81,179 .. 66) with interest thereo~ from May 19, 1933; 
A1id the Court .being further Qf the opinion that there has 
been paid to the said defendant, American Surety Company, 
in each a.nd ever.y: year. during the terms of office of the said 
American Surety Co. ·~f New York v. Commqnwealth 119 
H. Stewart Jones, dccea sed," as Clerk of the Supreme Court 
of Appeals of Virg·inia, the sum of Twenty-Five D9llars, 
which· was accepted as an annual premium on the bond of 
said H. ·Stewart Jones, dece·ased, during the term beginning 
in t4e mon~h of January, 1925, and ending in· January, 1931, 
and· also · during· the term beginning in January, 1931, an<;l 
ending ·with the time of the re_sig11ation of said H. Stewart 
Jones; deceased, as Clerk of the said Supreme Court of Ap-
peals of Virginia, · on May 19, 1933; and that the payment 
of said annual ·premiums of Twenty-Five Dollars to the said 
· defendant, American Surety Company, and the 
page 136 } acceptance of said premiums by said company, 
under the facts and circumstances shown by the 
record in this cause,. imposes upon t11e said defendant, .Ameri-
-ca.n Surety Company, an obligation and liability as surety 
for the said H. Stewai\t ,Tones, deceased, of Ten Thousand 
Dollars ($10,000) during the term beginning in January, 
1925, and an additional sum of Ten Thousand Dollars ($10,-
000.) during· the term beginning in January,' 1931, it is so ad-
judged, ord~1~ed and decreed; 
And it ·a.ppea.ring to the Court that the defendant, Ameri-
can Surety Comriauy, did, as shown by a decree entered in 
.this Eause ori N ovembcr ·21, '1936, pa.y in:to· this· Court the sum 
of Eleven Thousand· Four Hundred Seventv-Five Dollars 
($11,475); :it is ordered and ·deci·eed that said s11m be .and it 
is -accepted ·in full payment and satisfaction of the· said de-
fendant's suretyship oblig·ation for and during the term be-
g-inning iii ,J anmiry, · 1919, and ending in· January, 1925, but 
only for -said term; · · · 
And it further appearing· to the Corirt tl1at the defalca-
tions and misappropriation of funds of the Commonwealth 
. of Virginia which came into the custody of tlie said H. Stew-
art J'ones during- the term beginning· in ,January, 1925, 
amounted to more than Ten Thousand Dollars ($10,000) and 
during the term beg·inning in January, 1931, also amounted 
to more than Ten Thousand Dollars ($10,000), it is further 
adjudged, ordered and decreed that the Commonwealth of 
Virginia do have and recover from the said defendant, Ameri-
can Surety Company of New York, the sum of Twenty Tbou-
sa1id Dollars ($20,000) with interest thereon from May 25, 
1934, and the said ... i\.merican Surety Company is 
page 137 } hereby ordered and direeted to pay the said sum 
of Twenty Thpusand Dollars ($20,000) with in-
terest as aforesaid to the Clerk of this Court, same to be 
held by him and disbursed and paid out in accordance with 
the -further orders of this Court; 
'·. 
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And the defendant, the American Surety Company of New 
York, having, for reasons stated, objected to so much of this 
decree as holds that there is imposed upon it an obligation 
and liability as surety for said H. Stewart Jones during the 
term of office beginning in the month of January, 1925, and 
during the term of office beginning in the month of January, 
1931, and as directs it to pay the sum of Twenty Thousand 
Dollars ($20,000) with interest from May 25, 19·34, takes ex-
ception to the entry of this decree and said American Surety 
Company of New York having indicated its intention of ap-
plying to the Supreme Court of Appeals of Virginia for an 
appeal from this decree, it is further ordered that upon the 
execution by said defendant of a bond in the penal sum of 
Five Thousand Dollars ($5,000) before the Clerk of this 
Court, with surety to be approved by said Clerk, within fif-
teen days from the entry of this decree, the obligation and 
effect of this decree as to the American Surety Compariy of 
New York shaU be suspended for a period of four months 
from the date of entry hereof to enable the said defendant, 
American Surety Company, to apply to the Supreme Court 
of Appeals of Virginia for an appeal and su,persedeas. 
page 138 ~ I, Walker C. Cottrell, Clerk of the Circuit 
Court of the City of Richmond, Virginia, do 
hereby certify that a bond in the penal sum of $5,000.00 as 
provided in the foregoing decree has been duly executed. 
pag·e 189 ~ I, Walker C. Cottrell, Clerk of the Circuit 
Court of the City of Richmond, do hereby certify 
tha.t · the foregoing is a true transcript of the record in the 
suit wherein Commonwealth of Virginia is Plaintiff and J. 
Herbert Mercer, Sheriff of the City of Richmond and as such 
Administrator of the Estate of H. Stewart Jones, deceased, 
and American Surety Company of New York, Surety, are 
Defendants and that the said Plaintiff has had due notice of 
the intention of the defendant, American Surety Company 
of New York, to apply for such transcript. 
Given under my hand this 1st day of August, 1941. 
WALKER C. COTTRELL, Clerk. 
Fee for Transcript $38.00. 
A Copy-Teste : 
1\L B. WATTS, C. C. 
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